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Those who have followed the trend of recent constitu- 
tional decisions are fully aware of a marked change in 
the judicial attitude with reference to the powers of the 
Congress. The Supreme Court, by a sharp reversal of 
viewpoint, has demonstrated anew the resiliency of the 
Constitution and its adaptability to new conditions as they 
arise. It is not presently necessary to assess the causes 
that wrought this change and permitted the yeast of lib- 
eralism to leaven the whole loaf. It is interesting, how- 
ever, to recall the fact that when the Supreme Court 
controversy was at its height, suggestions were frequently 
made that the purposes sought to be achieved should be 
brought about by Constitutional Amendment and by that 
method alone. The theory was advanced that by the 
amending process a virtual referendum by the people 
could be obtained and their will thereby ascertained. 

Repeatedly, men much in the public eye demanded 
that “the matter be submitted to the people.” It was evi- 
dently assumed that the President, the House and the 
Senate could less authoritatively speak for the nation than 
could the people themselves if only they were afforded 
an opportunity to pass upon a proposed Constitutional 
Amendment. These considerations give rise to questions 
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as to the nature of the amending process and the extent 
to which it may be regarded as a means of testing or re- 
cording public opinion. 

The framers of the Constitution fully realized that 
modifications would, of necessity, be required from time 
to time, and that, therefore, a suitable and appropriate 
mode for securing amendments should be made a part 
of the instrument itself. One of the resolutions adopted 
by the Constitutional Convention was to the effect that 
provision should be made for the amendment of the Ar- 
ticles of Union whensoever it should seem necessary.’ 
During the ensuing discussion George Mason, of Vir- 
ginia, urged its passage and remarked that “the plan now 
to be formed will certainly be defective, as the Con- 
federation has been found on trial to be. Amendments, 
therefore, will be necessary, and it will be better to pro- 
vide for them, in an easy, regular and Constitutional way 
than to trust to chance and violence.” 

Hamilton suggested “that an easy mode should be 


established for supplying defects which will probably ap- 


pear in the New System.”* Madison elaborated upon 


this subject in The Federalist (No. 43) in the following 
manner: 


“That useful alterations will be suggested by experience, could 
not but be foreseen. It was requisite, therefore, that a mode for 
introducing them should be provided. The mode preferred by 
the convention seems to be stamped with every mark of pro- 
priety. It guards equally against that extreme facility, which 
would render the Constitution too mutable; and that extreme 
difficulty, which might perpetuate its discovered faults. It, more- 
over, equally enables the general and the State governments to 
originate the amendment of errors, as they may be pointed out 
by the experience on one side, or on the other.” 


The Founding Fathers contemplated a representative 
republic. As a body they distrusted direct democratic 
processes. For example, Edmund Randolph, of Virginia, 

1 JAMES MApisoN—THE DEBATES IN THE FEDERAL CONVENTION, 1787, p. 304. 


2 Id. page 89. 
3 Id. page 539. 
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who may be said to have been responsible for the basic 
framework of the Constitution, expressed the view on 
the floor of the Convention that the evils under which the 
United States labored were found “in the turbulence and 
follies of democracy.”* Roger Sherman suggested that 
the people immediately should have as little to do as may 
be about the government. “They want information and 
are constantly liable to be misled.”’ Elbridge Gerry 
observed that “the evils we experience flow from the ex- 
cess of democracy.”® 

James Wilson, of Pennsylvania, had a greater faith in 
democracy than most of his colleagues, but even he ad- 
vanced his ideas with a certain degree of timidity. In 
discussing the method by which the Executive should be 
chosen, Wilson remarked that “he was almost unwilling 
to declare the mode which he wished to take place, being 
apprehensive that it might appear chimerical.” He 
would say, however, that in theory, at least, he was for 
an election by the people.’ 

Wilson’s views were shared by Daniel Carroll, of 
Maryland. On August 24, 1787, when the Convention 
was considering a proposal that the President should be 
elected “by the legislature,” Carroll moved to strike out 
“by the legislature” and insert “by the people.” His 
motion was seconded by Wilson. A vote was taken im- 
mediately, and Mr. Carroll’s motion was defeated, nine 
States voting “no” and only Pennsylvania and Delaware 
voting “aye.”® 

It was natural, therefore, for the framers of the Con- 
stitution so to fetter and circumscribe the amending proc- 
ess as to prevent it from being readily responsive to the 
popular will or to the wishes of the majority. The mem- 
bers of the Constitution feared that serious dangers to 


4 Id. page 34. 
5 Id. page 32. 
6 Td. page 32. 
7 Id. page 40. 
8 JAMES MADISON—THE DEBATES IN THE FEDERAL CONVENTION, 1787, p. 461. 
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the safety of the republic would be found lurking in a 
provision according to the people an untrammeled right 
readily to effectuate the views of the majority. This is 
apparent in the mode originally provided for the elec- 
tion of Senators. It is likewise evident in the method 
devised for the selection of the President,—for the fram- 
ers of the Constitution contemplated that the real choice 
should be made by the Presidential Electors. In the 
same way, the amending process was surrounded with 
safeguards and restrictions which, it must be confessed, 
turned out in practice to be a much greater hindrance to 
amending the Constitution than even the Founding Fa- 
thers apparently contemplated. The amending process 
is defined in Article V of the Constitution, the pertinent 
portions of which read as follows: 

“The Congress, whenever two-thirds of both Houses shall 
deem it necessary, shall propose Amendments to this Constitu- 
tion, or, on the application of the Legislatures of two-thirds of 
the several States, shall call a Convention for proposing Amend- 
ments, which, in either Case, shall be valid to all Intents and 
Purposes, as Part of this Constitution, when ratified by the 
Legislatures of three-fourths of the several States, or by Con- 


ventions in three-fourths thereof, as the one or the other Mode 
of Ratification may be proposed by the Congress.” 


It will be observed that there are two methods by which 
amendments may be originated. They may be proposed 
by the Congress by a two-thirds vote of both Houses. 
They may, also, be proposed by a Convention called by 
the Congress on the application of the Legislatures of 
two-thirds of the States. The second method was far too 
cumbersome for practical service and has never been 
utilized. Likewise, the Constitution provides two meth- 
ods for ratification—either by the Legislatures of three- 
fourths of the States or by Conventions in three-fourths 
of the States. The choice of mode of ratification is left 
with the Congress. Whichever of the two courses is se- 
lected, however, the significant fact remains that ratifica- 
tion by three-fourths of the States is requisite for adoption. 
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Strict and precise adherence to the procedure provided 
by the Constitution without any deviation or modifica- 
tion is required. Thus, in 1918 an amendment to the 
State Constitution of Ohio provided for a popular refer- 
endum on the action of the legislature ratifying any pro- 
posed amendment to the Constitution. The Supreme 
Court of the United States in Hawke v. Smith’ held this 
provision unconstitutional. The court pointed out that 
the State Legislature, in acting on the proposed amend- 
ment to the Federal Constitution, derives its power not 
from the State but from the Constitution of the United 
States. The decision in Hawke v. Smith was followed by 
a number of State courts.” 

A similar question was raised in connection with the 
ratification of the Nineteenth Amendment in respect of 
States which provided that no legislature should act upon 
a proposed amendment to the Constitution except one 
which was elected subsequently to its submission. These 
limitations were held invalid. Mr. Justice Brandeis 
stated in Leser v. Garnett:” 


“The second contention is that in the constitutions of several 
of the thirty-six States named in the proclamation of the Sec- 
retary of State there are provisions which render inoperative 
the alleged ratifications by their legislatures. 

“The argument is that by reason of these specific provisions 
the legislatures were without power to ratify. But the function 
of a state legislature in ratifying a proposed amendment to the 
Federal Constitution, like the function of Congress in proposing 
the amendment, is a federal function derived from the Federal 
Constitution; and it transcends any limitations sought to be 
imposed by the people of a State.” 


Thus, all efforts that have been made by State Legisla- 
tures to convert the amending process, in part at least, 
into a popular referendum, have been frustrated by the 


9253 U. S. 221, 40 Sup. Ct. 455, 64 L. ed. 871 (1920). 

10 State ex rel. Tate v. Sevier, 333 Mo. 662, 62 S. W. (2d) 895 (1933); 
Opinion of Justices, 132 Maine 491, 498, 167 Atl. 176 (1933); Opinion of Jus- 
tices, 262 Mass. 603, 160 N. E. 439 (1928); State ex rel. Donnelly v. Myers, 
127 Ohio State 104, 186 N. E. 918 (1933); Opinion of Justices, 226 Ala. 565, 
148 South. 107 (1933), however, upheld a State statute pledging delegates to a 
Convention to abide by the result of a popular referendum. 


11250 U. S. 130, 136-137, 39 Sup. Ct. 412, 63 L. ed. 893 (1919). 
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limitations and inhibitions contained in the fundamental 
document. 

As early as 1833 Chief Justice Marshall alluded to the 
requirement of a recommendation from two-thirds of the 
Congress and the assent of three-fourths of the States as 
an “unwieldly and cumbrous machinery.” 

James Bryce, the great English commentator on the 
American Constitution, observed: 


“If, therefore, comparatively little use has been made of the 
provisions for amendment, this has been due, not solely to the 
excellence of the original instrument, but also to the difficulties 
which surround the process of change.” 


H. V. Ames, a profound student of the amending proc- 
ess, remarked: 
“Tt is difficult to avoid the conclusion that it was the expecta- 


tion of the members of the Federal Convention that a frequent 
use of the amending power would be made.” ** 


He concludes his discussion of the subject as follows: 


“In the light of the history of the different movements to se- 
cure amendments during the past century, we cannot believe 
that the expectation of the framers of the Constitution has been 
fulfilled. . . . Certainly the facts plainly show that the method 
is not sufficiently facile to meet our wants.” 


J. W. Burgess, an outstanding commentator on the Con- 
stitution, analyzed this question as follows: 


“ce 


. To my mind the error lies in the artificially excessive 
majorities required in the production of constitutional changes. 
According to the census of 1880, it was possible for less than 
3,000,000 of the people to successfully resist more than 
45,000,000 in any attempt to amend the Constitution under the 
present process. The argument in favor of these artificial ma- 
jorities, is that innovation is too strong an impulse in democratic 
states, and must be regulated; that the organic law should be 
changed only after patience, experience and deliberation shall 
have demonstrated the necessity of the change; and that too 
great fixedness of the law is better than too great fluctuation. 
This is all true enough; but, on the other hand, it is equally 
true that development is as much a law of state life as existence. 


12 Barron v. Baltimore, 7 Peters 242, 250, 8 L. ed. 672 _. S. 1833). 

13] Bryce, AMERICAN CoMMONWEALTH (3d Ed.), 368, 3 

14H. V. Ames, Amendments to the Constitution of the United States, PAPERS 
OF THE AMERICAN Historica Association, Volume 5, page 353. 
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Prohibit the former, and the latter is the existence of the body 
after the spirit has departed. When, in a democratic political 
society, the well-matured, long and deliberately formed will of 
the undoubted majority can be persistently and successfully 
thwarted, in the amendment of its organic law, by the will of 
the minority, there is just as much danger to the state from 
revolution and violence as there is from the caprice of the 
majority, whether the sovereignty of the bare majority is ac- 
knowledged. The safeguards against too radical change must 
not be exaggerated to the point of dethroning the real sov- 
ereign.” © 
The figures shown by the 1930 census are even more 
startling than those analyzed by Burgess as of 1880. In 
1930 the thirteen smallest States had a total population 
of 5,790,473, out of over 122,000,000 for the entire coun- 
try. These thirteen States, constituting one-fourth of the 
forty-eight commonwealths, had it in their power to 
block the ratification of any proposed amendment. Yet, 
their population aggregated 4.6 per cent of the total popu- 
lation of the United States.” 

The total number of inhabitants of these States was 
smaller than that of New York City and less than that 
of any one of a number of the States—New York, Ohio, 
Pennsylvania, Illinois and Texas. 

The requirement that the initial proposal shall be ap- 
proved by a two-thirds majority in each House of the 
Congress is equally onerous and has proven exceedingly 
difficult of attainment. Democratic processes are, there- 
fore, gravely hampered and fettered both in the initial 
stage and in the matter of ratification. ‘This becomes 
evident from a consideration of the history of individual 
amendments. 

Although over 2,600 Constitutional amendments have 
been introduced from time to time,” the Constitution has 
been amended on only ten different occasions during the 


7 15] a. Burcess, PowiricAL SCIENCE AND COMPARATIVE CONSTITUTIONAL 
Aw, 151. 

16 The thirteen States in question are New Hampshire, Vermont, Delaware, 
Wyoming, Nevada, Idaho, New Mexico, Arizona, Utah, Montana, North 
Dakota, Rhode Island and South Dakota. 

17M. H. Mussmano, Difficulty of Amending Our Federal Constitution (1929), 
15 A. B. A. J. 505. 
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150 years of its existence—for the first ten amendments 
may be considered as one, while the Thirteenth, Four- 
teenth and Fifteenth Amendments may likewise properly 
be dealt with as a single group. The first ten amend- 
ments, constituting the Bill of Rights, were proposed by 
the first Congress on September 25, 1789, pursuant to a 
general understanding existing at the time of the ratifica- 
tion of the Constitution. Their ratification was com- 
pleted by the action of Rhode Island on June 15, 1790, 
which was the ninth State to approve them. To all in- 
tents and purposes these amendments may be considered 
as an essential part of the original document, since the 
latter would hardly have been ratified if the amendments 
had not been in contemplation. 

The Eleventh Amendment was adopted to satisfy the 
pride of the States, which had received a severe blow in 
the decision of the Supreme Court in Chisholm v. 
Georgia,* holding that the judicial power of the United 
States extended to suits brought against a State of the 
Union by a citizen of another State. The decision was 
rendered on February 18, 1793. On September 5, 1794, 
the Congress proposed an amendment to the Constitution 
to the effect that the judicial power of the United States 
shall not be construed to extend to any suit against one 
of the United States by citizens of another State or by 
citizens or subjects of any foreign state. Although it was 
submitted in response to the demand of the States against 
what they considered to be an encroachment of Federal 
authority, the ratifying process consumed considerably 
over three years, for the Eleventh Amendment did not be- 
come a part of the Constitution until January 8, 1798. 

The Twelfth Amendment corrected an obvious defect 
in the manner prescribed for counting the votes for Presi- 
dent and Vice-President. The difficulty became manifest 
in the election of Thomas Jefferson. The amendment 


182 Dallas 419, 1 L. ed. 440 (U. S. 1793). 
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was proposed by the Congress on December 12, 1803, and 
was ratified in the course of about ten months. 

Over sixty years elapsed before the Constitution was 
amended again. Then came the Thirteenth, Fourteenth 
and Fifteenth Amendments as a result of the agony and 
travail of an internecine war. The first of these amend- 
ments was proposed by the Congress on February 1, 1865, 
and ratified by December 18, 1865; the second was pro- 
posed on June 16, 1866, and became a part of the Con- 
stitution on July 21, 1868; while the third was proposed 
on February 27, 1869, and was ratified by March 30, 
1870. Each of them was adopted as the result of the up- 
heaval and under the stress and strain of emotion created 
by the war. They, consequently, do not constitute an ade- 
quate test of the efficiency of the amending process. 

Nearly half a century passed before another change 
was introduced into the Constitution. In April, 1895, the 
Supreme Court held that the Congress was without power 
to levy an income tax,’”* thereby reversing prior rulings 
and overturning a practice that had been followed by 
the legislative branch of the Government, from time to 
time, over a period of many years. The decision encoun- 
tered nation-wide criticism. In December, 1895, a pro- 
posed amendment was introduced in the Congress to con- 
fer upon it the power which the court had denied. It 
was reintroduced in every Congress until in July, 1909, 
by a two-thirds vote in each House, the proposal was at 
last submitted to the States. In spite of public demand 
for the adoption of the amendment, the process of rati- 
fication consumed almost four years, and it was not until 
February, 1913, that ratification was effectuated. It may 
fairly be said that it was the opposition of the moneyed 
interests of the country that blocked the adoption of the 
Sixteenth Amendment from 1895 to 1913. 

The Seventeenth Amendment, which provides for the 


19 Pollock v. Farmers’ Loan and Trust Co., 157 U. S. 429, 15 Sup. Ct. 673, 
39 L. ed. 759 (1895). 
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popular election of Senators, had a similar history. It 
was first proposed as early as 1826 but received little at- 
tention. Similar amendments were introduced from time 
to time. Beginning with 1872, an amendment on this 
subject was introduced in every Congress. In 1894 it 
passed the House of Representatives by a vote of 141 to 
50. No action was taken by the Senate. In 1898 it was 
again passed by the House by an overwhelming majority, 
185 members voting in its favor and only 11 against it. 
Again no action was taken by the Senate. In 1900 it was 
passed by the House of Representatives by a vote of 242 
to 15. Still the Senate remained adamant. In 1902 the 
amendment passed the House without a recorded vote. 
The Senate refused to yield. In 1911 it again was adopted 
by the House by a vote of 296 to 16, and the Senate at 
last concurred. The submission to the States took place 
on May 12, 1912, and by May 31, 1913—a year later, the 
amendment became effective. 

The Eighteenth Amendment was proposed by the Con- 
gress in December, 1917, and became a part of the Con- 
stitution in January, 1919. The unusual circumstances 
which led to its adoption render it more than doubtful 
whether this experience affords any fair test of the ha- 
bitual operation of the amending process. 

The Woman Suffrage Amendment—the Nineteenth— 
had an interesting and significant history. It was origi- 
nally proposed in the Congress in 1868, and thereafter 
reintroduced from time to time. Beginning with 1878 
it was introduced in every Congress. No favorable action 
was taken in either House until 1914, when it received a 
majority of one vote in the Senate, but was deemed re- 
jected as not being carried by the requisite two-thirds 
majority. On January 10, 1918, it passed the House of 
Representatives by a vote of 274 to 136. In October of 
that year it was acted on in the Senate, receiving 53 votes 
in its favor, with only 31 opposed. Two-thirds not hav- 
ing voted in its favor, it was deemed rejected. It met a 
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similar fate in the Senate in February, 1919. On May 
21, 1919, it again passed the House by an overwhelming 
vote of 304 to 90, and about two weeks later—June 4, it 
finally received the requisite two-thirds majority in the 
Senate. By August 26, 1920, the required three-fourths of 
the States ratified the amendment. It took fifty-two years 
to bring this proposal to its final fruition. 

The Twentieth Amendment, better known as the 
“Lame Duck” Amendment, likewise encountered many 
trials and tribulations in the course of its passage. It 
was first offered in the Senate by Senator Norris on De- 
cember 5, 1922. It was adopted by that body in February, 
1923. As no action was taken by the House, the Senate 
again adopted it in March, 1924, in February, 1926, and 
in January, 1928. The matter was then brought to a vote 
on the floor of the House of Representatives on March 9, 
1928. The vote was 209 in favor and 157 opposed. As 
this majority did not constitute two-thirds, the proposal 
failed of approval. The Senate again adopted it in June, 
1929, and finally on February 24, 1931—practically eight 
years after it was first introduced, the House, by the re- 
quired majority, voted in its favor. Failure to agree on 
the phraseology of the amendment postponed its final sub- 
mission until March 2, 1932. Within eleven months the 
requisite number of States ratified the amendment and 
it became a part of the Constitution on February 6, 1933. 

The story of the Twenty-first Amendment, which re- 
pealed the Prohibition Amendment, is too well known 
to justify detailed recounting. Introduced first in 1924, 
it finally passed both Houses by the required majority in 
February, 1933, and became a part of the Constitution 
the following December. 

The difficulties encountered in connection with the pro- 
posed Child Labor Amendment are illustrative of the 
fetters that surround the amending process in both of its 
phases. On June 3, 1918, the Supreme Court, in Ham- 
mer v. Dagenhart,” held that the Congress was without 


20 247 U. S. 251, 38 Sup. Ct. 529, 62 L. ed. 1101 (1918). 
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power to enact legislation prohibiting the interstate trans- 
portation of the products of child labor. One week later 
a constitutional amendment to confer this authority on 
the Congress was introduced in the House of Representa- 
tives. It was reintroduced in each succeeding Congress, 
until six years later, in June, 1924, it had secured favor- 
able two-thirds vote in each House. Since then the 
amendment has been ratified by 28 States—a majority by 
no means slender. In spite of the fact, however, that 
public opinion is overwhelmingly in favor of such an 
amendment, inability to secure the adherence of three- 
fourths of the States bars the amendment from becoming 
a part of the Constitution. 

With but a few exceptions, on each of the ten occasions 
on which the Constitution has been amended, the result 
was attributable to war or to a serious convulsion of pub- 
lic opinion. In the great majority of the cases the process 
was not only laborious but exceedingly slow, and the de- 
mands of the people came to fruition many years after 
public opinion had clearly manifested itself. 

In the light of this history it is obvious that those who 
urge the amending process as a means of testing public 
opinion or talk lightly of it as a method of “referring the 
matter to the people” are speaking without knowledge 
and certainly without thought. 

Our Constitution provides no method whatever for an 
expression of a majority view as to what should or should 
not be in the Constitution. At best it provides for a ref- 
erence of such questions to a pitiful minority of the peo- 
ple. However else this situation may be described, it 
cannot be depicted as a democratic process—rather is it a 
drastic means for preventing majority action. To what 
extent this constitutional device should be liberalized is a 
question separate and distinct—but in its discussion we 
may well lay aside the fatuous assumption that the pres- 
ent method is consistent with democratic processes. 








THE CONSTITUTION AND CONSTITU- 
TIONAL TRADITION* 


CHARLES S. COLLIER 
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I desire today to call attention to some features of the 
development of constitutional law in the United States 
that justify, as I believe, the view that we have a prac- 
tical Constitution, not embodied in any document or 
group of documents, which both transcends and limits 
the familiar written Constitution to whose text we con- 
stantly recur. It would be natural to refer to this con- 
trolling body of rules and principles as an invisible 
Constitution, or an unwritten Constitution. Yet it is being 
reduced to writing constantly by the judges, who have 
the power to pierce through the problems of interpreta- 
tion, and who are themselves vital factors in the evolu- 
tion of legal tradition. Perhaps I can make my point 
clear by saying that our constitutional law comprises 
much more than our written Constitution. Even if we 
put aside those principles actually controlling in our po- 
litical system which seem to have a nonlegal character, 
and which cannot be enforced by the judicial courts, we 
still have an enormous development of doctrines and con- 
crete decisions which are related to our written Constitu- 
tion only by way of afterthought, but which will be 
applied and enforced by the courts as constitutional law 
as against the independent choice of other governmental 
agencies. The criterion of constitutional law in this sense 
is that it is paramount law, to which other law must con- 
form. The rules and principles comprised in the invisible 
Constitution are equally binding in practice with those 


* Address delivered December 2, 1937, at a Convocation of the University of 
Kentucky, appointed to celebrate the sesquicentennial anniversary of the forma- 
tion of the Constitution of the United States and its submission to the people 
in September, 1787. 
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that are plainly to be derived from a study of the written 
Constitution. The invisible Constitution is authoritative. 
It will be enforced by the courts and must be applied in 
practice. 

Of course, the attempt is constantly made by conserva- 
tive students to explain the entire development of con- 
stitutional law as a matter of interpretation of certain 
particular phrases in the Constitution. There are phrases 
in that famous document which are indeed hopefully 
broad and indefinite, and which call for much interpre- 
tation and explanation, but which hardly justify the im- 
mense significance that has been attributed to them in 
the development of our constitutional law. The princi- 
pal phrases that have been believed by many to carry 
actually this excessive load of legal significance are the 
due process of law clauses in the Fifth and Fourteenth 
Amendments, and the phrase “judicial power” as used 
in Article III. These phrases are, so to speak, the sacra- 
mental phrases of the Constitution. They are the out- 
ward and visible signs of an inward and spiritual grace. 
Through them are made visible and plain to the eye of 
faith enormous systems of doctrine which, if we view the 
matter realistically, seem to be drawn from other spheres 
than the text of the Constitution. In truth, these elabo- 
rate doctrines are derived from general legal traditions, 
from the principles of economics and of governmental 
practice, and particularly from the history and traditions 
of the common law and of democratic government, as 
practiced in the United States through a long period. 

The difficulty with regard to ascribing all this doc- 
trinal development to a few magical words in the con- 
stitutional text is both one of realism and one of political 
theory. As a matter of fact, these terse constitutional 
phrases are not the actual source of the rich content of 
constitutional law which has been attributed to them. 
The source of the due process decisions actually lies in 
juristic tradition and in the history and experience of 
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democratic institutions, particularly in our own country. 
To assert that the vast meaning that has been attributed 
to due process of law is really inherent in these four 
words—due process of law—is to impose an impossible 
burden on the lexicographer. To take such a view is not 
realistic, and it is in a pragmatic sense a false view, for 
it leads one to underrate greatly the importance of factors 
outside the true field of textual interpretation in deter- 
mining the final practical meaning and application of 
constitutional phrases. 

Again, this view seems erroneous as a matter of politi- 
cal theory because the courts are not merely the guard- 
ians of constitutional phrases. They are the guardians 
of the established legal order. The courts deal not merely 
in texts and phrases, nor can they rely wholly even upon 
such inspired texts as we find in the Constitution of the 
United States. They deal in practical problems, and in 
the maintenance of orderly development throughout the 
entire sphere of economic, political, and social relation- 
ships. As a matter of fact, courts have historically never 
confined themselves to the mere enforcement of legisla- 
tive enactments. They have always been busily engaged 
in developing their own juristic traditions. The two great 
forces, enactment and tradition, have developed side by 
side. As progressive forces, they may be compared to the 
two legs of a man, which alternately serve him in his for- 
ward movement. Both seem to be indispensable to proper 
legal development. This characteristic has not been con- 
fined to Anglo-American legal history, but is as readily 
to be discerned in the legal history of ancient Rome, and 
in the jurisprudence of modern continental Europe. It 
has in fact been a universal judicial practice to develop 
tradition and to enrich the law by the infusion of new 
elements derived from the learning and experience of the 
jurists themselves. 

It would be strange if this universal judicial practice 
of resorting to nourishing traditions should suddenly dis- 
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appear when we come to the field of constitutional law. 
Consider the background of a judge who has always been 
accustomed to study the development of the common law 
along with the interpretation of statutes, a judge who has 
always been accustomed to examine the evolution of old 
equitable principles, and even to invent new ones to meet 
the needs of his own day. Such a lawyer has never been 
accustomed to limit himself in his professional studies to 
the literal interpretation and application of enactments 
of appropriate legislative authority. How could a man 
with such experience and such a background give up en- 
tirely the idea of developing, or as the German language 
picturesquely phrases it, unfolding legal tradition’ when 
set to the task of interpreting and applying the Constitu- 
tion of the United States. It would have been a complete 
anomaly in legal history if in constitutional law the ele- 
ment of enactment had been the sole and supreme ele- 
ment, and the element of juristic tradition had fallen into 
entire or even partial abeyance. The lesson of history in 
this field surely is that both enactment and tradition have 
their place. Our written Constitution, after all, is only 
an enactment. Apart from its paramount character, it 
is like a statute or administrative ordinance adopted at a 
particular time. It is necessary, in order to attain the 
highest possibilities in the administration of justice, that 
enactments be supplemented and corrected at many points 
by the development of the traditional element in the law. 
The theory of justice has its permanent place as a force 
in our legal development, as well as the theory of legis- 
lation. 

Now, the time is too short for me to attempt to de- 
scribe with any fullness the nature or content of that 
large portion of our practical constitutional law, which 
is in fact derived not from the visible text of the Constitu- 
tion, but from invisible and secret sources. But I want 


1“Rechtsentwickelung”—A significant term used by Hegel and other Ger- 
man juristic writers. 
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to set forth some statements with regard to three phases 
in the development of our American constitutional law 
which I believe illustrate and justify what I have said 
about the practical importance of our invisible Constitu- 
tion. The three matters that I wish to bring especially 
to your attention are as follows: 

First, the importance of juristic tradition in determin- 
ing the judictal approach to constitutional questions and 
the judicial method in solving those questions. This topic 
might be called “The Mystery of the Nature of Judicial 
Power.” The term “judicial power” is used in the Con- 
stitution, but no definition or effective description of it 
is given. Yet the meaning to be attributed to this term, 
or in a more practical sense, the power to be actually 
exercised by the federal judges, embraces a subject of 
enormous and critical importance. 

Second, the use of the functional approach in constitu- 
tional interpretation. The language of the Constitution 
has been interpreted, and very properly in my opinion, 
largely in terms of the fundamental purposes which our 
system of government was established to accomplish. But 
if we seek to interpret and apply the Constitution in terms 
of the fundamental purposes of the framers, we encoun- 
ter new difficulties that might have been avoided if we 
had adhered to the method of interpreting the Constitu- 
tion in a conceptual way. The essence of the functional 
approach to constitutional interpretation is that the Con- 
stitution is to be interpreted in terms of the practical 
purposes that led to its establishment, rather than of the 
conceptual purport of the language which the Constitu- 
tion employs. It is not the constitutional phraseology, 
but the constitutional objectives that are controlling. But 
it is obvious that in order to determine what those pur- 
poses were, we are obliged to draw upon unwritten 
sources. This subject might be entitled, “The Mystery 
of the Unwritten Purposes of the Founders of Our Gov- 
ernment.” 
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Third. The third matter that I wish to discuss is the 
special significance of juristic tradition in conserving and 
protecting the general legal order, the familiar economic 
institutions, the accepted political and social ideals. The 
Constitution does not in literal terms refer to these mat- 
ters, but it does declare that no person shall be deprived 
of life, liberty, or property without due process of law. 
These terms, “life,” “liberty,” and “property,” are broad 
in themselves, but furthermore, they may be regarded as 
representative terms which stand for the entire body of 
historically developed human rights. When some novel 
enactment is forced into the scenes of legal security in 
which we have historically grown up, and which are in 
conformity with our inherited and sincerely accepted 
ideals, we often feel that the intrusive statute or ordinance 
must be set aside and denied legal effect because of its 
practical inconsistency with what we believe to be tried 
and true. And yet, there may not be any definite provi- 
sion in the Constitution which contradicts by its para- 
mount authority the novel enactment. But it is possible 
in practice to take the view that the Constitution was in- 
tended to establish security for the general social, eco- 
nomic, and political institutions with which the framers 
of the government were familiar, and that by sporadic 
political action radical violations of these cherished tra- 
ditions must be denied enforcement on constitutional 
grounds. The due process clause is a familiar and often 
accepted channel through which arguments actually de- 
rived from judicial tradition and from inherited Ameri- 
can experience are brought to bear upon a concrete 
problem as to the validity of a novel enactment or an ad- 
ministrative act questioned on fundamental grounds. This 
third division of our subject could appropriately be called 
“The Great and Growing Mystery of Due Process of 
Law.” 

Let us examine briefly each of the three subjects just 
suggested. 
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And first, as to the Mystery of the Nature of Judicial 
Power. What then is the nature of judicial power? What 
are its limits and what constitute the essential features 
of its technical method? The Constitution itself fur- 
nishes no answer. Article III of the Constitution does 
set forth a list of cases to which the judicial power ex- 
tends. That is, the jurisdiction of the federal courts is 
defined by designating categories of cases to which the 
power of those courts may be applied. But what is this 
power itself? 

To answer that question we must fall back upon tra- 
dition and experience. It is doubtless true that when the 
framers adopted the broad phrase, “judicial power,” and 
incorporated it into the Constitution of the United States, 
they had in mind judicial power as exercised in England 
and in the American colonies. They were not thinking 
of judicial power as exercised in an imaginary system 
that might appeal to some political philosopher, nor were 
they thinking of judicial power as exercised on the con- 
tinent of Europe. It is therefore legitimate to conclude, 
as our courts have done, that the nature and limits of 
judicial power as granted and established by the Constitu- 
tion of the United States can best be ascertained by re- 
ferring to the traditional powers of the English courts 
of general jurisdiction. 

Now, if this criterion be accepted, we find a sure and 
sufficient foundation for the doctrine of Marbury v. 
Madison’ as to the power and duty of our courts to dis- 
regard enactments that in the judgment of the courts 
transgress constitutional limitations. For the English 
courts, unlike the courts of all the countries of continental 
Europe, have been accustomed from time immemorial to 
pass judicially upon the recurring question whether or 
not some specific action of politically constituted author- 
ities, such as municipalities, administrative agencies, mili- 
tary commanders, and colonial governments, was violative 

21 Cranch 137, 2 L. Ed. 60 (U. S. 1803). 
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of the fundamental legal limitations placed upon those 
governmental units. This principle has been applied 
even to the action of the crown itself, and the English 
courts have, at least since the time of James I, been ac- 
customed to disregard acts of the crown or of the min- 
isters, acting in the name of the crown, that were in fact 
beyond the legal limit of the royal prerogative, as de- 
fined and analyzed by the courts themselves, upon the 
basis of practice and tradition.* Judicial power in Eng- 
land has come to mean that the authority of all govern- 
mental agencies has in each case a legal nature, is con- 
fined within legally determined limitations, and, except 
as to the formal legislation of Parliament itself, is subject 
to judicial review. The English use the expression “ultra 
vires”—“beyond the lawful powers”—where we would 
frequently use the term “unconstitutional.” The effect 
is the same. The courts have established a paramount 
body of law, by means of which attempted digressions by 
any other governmental authority from the proper legal 
sphere assigned to it may be repressed. 

In the light of this background—the nature of the ju- 
dicial power in England—the decision in Marbury v. 
Madison was an historical necessity. Marbury v. Madi- 
son, however, is only one chapter in the story of judicial 
power. What shall be the evidentiary basis for a ruling 
of unconstitutionality? Must unconstitutionality be estab- 
lished beyond a reasonable doubt, or will a fair prepon- 
derance of adverse evidence suffice? May a constitutional 
issue by resolved by reliance upon judicial notice in op- 
position to factual evidence of record? May a law be 
unconstitutional as applied to one set of facts, and con- 
stitutional as applied to another? Can statutory para- 

3 Clark’s Case, 5 Coke 64a (1596); Rex v. Cutbush, 4 Burrow 2204 (1768) ; 
Winthrop v. Lechmere, 5 Mass. Historical Society Collections, Sixth Series 


440 (1728); Mostyn v. Fabrigas, Cowp. 161 (1774); Attorney-General for 
British Columbia v. Attorney-General for Canada, 1937 A. C. 377. 


4 Prohibitions del Roy, 12 Coke 63 (1607); Proclamations, 12 Coke 74 
(1600) ; Campbell v. Hall, Cowper 204 (1774); Walker v. Baird, 1892 A. C. 
491. 





CONSTITUTIONAL TRADITION 267 


graphs be separated, and if one paragraph be found 
violative of constitutional principles, may the other be 
enforced notwithstanding the loss of its associate? 

What sort of an interest must the complainant have in 
order to make it the duty of the court to pass upon a con- 
stitutional question? Does judicial power extend to the 
rendering of declaratory judgments? Just what novel 
forms of judicial action shall be included in this new 
category—declaratory judgments? Must the court re- 
frain from deciding political issues, and how shall the 
category of political issues be defined? 

It seems obvious that we have here a host of questions 
of a truly fundamental nature, relating to the application 
of judicial power to the settlement of constitutional dis- 
putes. It is not sufficient to present to the courts a con- 
stitutional problem defined in a precise scholastic way. 
They cannot be required to give an answer to any such 
abstract inquiry. The problem must be presented in the 
midst of a concrete case, and that case must be in all re- 
spects suitable for the application of the judicial power. 
As the phrase goes, it must be a justiciable controversy, 
and the constitutional problem must be illuminated by 
convincing proof, introduced in accordance with tradi- 
tional legal procedure. 

Now, the point that I wish to make in regard to this 
whole matter is simply that the method and scope of the 
application of judicial power to these controversies in- 
volving constitutional issues are not defined in the Con- 
stitution. It is possible to take the view that the entire 
difficulty is a matter of interpreting the phrase “judicial 
power.” But as before suggested, this involves placing 
a crushing burden upon the lexicographer. The most 
that can be said for the phrase in the written Constitution 
is that it incorporates by reference a great existing body 
of doctrine. The fact is that in determining their own 
approach and method of action in constitutional disputes, 
the courts are compelled to draw upon vast reservoirs of 
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tradition. They must select the materials that they are 
to utilize, and thus their handling of tradition becomes 
creative and significant. The principles developed in 
these inquiries are really fundamental! to the whole of con- 
stitutional law. 

The second great field that I have mentioned, in which 
we seem to be dealing with an unwritten Constitution, 
lies before us when we attempt to reconstruct imagina- 
tively the purposes which the framers of the Constitution 
had in mind. All principles should be construed in the 
light of the purposes for which they were established. 
The secret of the law lies in its purposes or policies, and 
not in the literal purport of its rules and formulas. Cer- 
tainly the dominant modern tendency is to study law from 
this point of view. And we could hardly expect that con- 
stitutional law would escape so pervasive a juristic tend- 
ency. In fact, it has not so escaped. 

To make this point more concrete, let us consider, for 
example, the problem of defining the commerce power 
of the federal government. We can attempt to construe 
the words of the grant as a matter of precise rhetoric. 
We can, if we choose, rely upon that method exclusively. 
We then examine the dictionaries, ancient and modern, 
to determine the meaning of the word “commerce.” We 
ascertain, for example, that the word seems to be derived 
from a Latin prototype, which was itself a compound 
based upon a simple popular phrase—‘‘cum merce”’— 
“with merchandise.” It is interesting that the literary 
method of investigation suggests the idea that commerce 
is a matter of sales primarily, and not of transportation 
primarily, as many of our contemporaries seem to think. 
But our literary investigation soon convinces us that the 
word “commerce” has a vast and comprehensive mean- 
ing, and that it includes not only sales and transportation, 
but also the general intercourse of the market place, com- 
munication, bargaining, and the process of payment, as 
well as the contract of sale, considered by itself alone. 
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There is, however, a deeper meaning behind this lin- 
guistic investigation. The words of our language repre- 
sent concepts, developed by long racial or national ex- 
perience, that correspond to the realities of actual life. 
The French have a pithy saying that points clearly to 
this idea: “La Science est une langue bien faite’—“Sci- 
ence itself is a well-constructed language.” In other 
words, there is a scientific or philosophical element in 
language. The categories or classifications established al- 
most instinctively by our ancestors in constructing the 
standards and forms of language represent real scientific 
work in the analysis of ideas. Hence, when we analyze 
words, we are analyzing concepts. We are not dealing 
with language in an ornamental or merely pedantic sense. 
We are dealing with language as a guide to underlying 
realities. 

But for all its legal interest and philosophical value, 
this method of analyzing the language of the Constitu- 
tion, that is, seeking its true purport and meaning through 
the formal value of the words employed, has its obvious 
limitations and drawbacks. The constitutional phrase we 
are now discussing reads: ‘Congress shall have power to 
regulate Commerce with foreign Nations and among the 
several States and with the Indian Tribes.” Why was 
this power given to Congress by the framers? Did they 
mean to turn over to the Congress as complete a control 
over commerce among the states as that granted over for- 
eign commerce? Is the power to regulate commerce 
merely a power to police its operation, to iron out definite 
difficulties, perhaps sometimes to divert its natural flow; 
or is it also a power to foster, protect, and subsidize com- 
merce? Again, in view of the complex interrelation be- 
tween commerce among the states and local commerce, 
agriculture, and manufactures, how shall we determine 
where the federal zone of control begins? Does it not 
depend on the purpose or purposes for which this grant 
of power was made to the federal government? 
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All students of constitutional law are familiar with the 
important case of Hammer v. Dagenhart,’ in which the 
Supreme Court held that Congress could not constitu- 
tionally exclude from the channels of interstate commerce 
articles manufactured by child labor in the several states. 
This statute was in form a regulation of commerce 
among the states. In its primary aspect, it sought to 
regulate and control the movement of goods from one 
state to another. Suppose that Congress had passed a 
statute prohibiting the importation of articles made by 
child labor in foreign countries. Would not this form of 
external tariff or embargo have been valid and control- 
ling? ® It is pretty clear from our history that the power 
to regulate foreign commerce is complete in itself, and 
is not limited by the consideration that this regulation 
may produce a secondary effect of very important dimen- 
sions upon productive industry. In fact, the power to 
regulate foreign commerce has often been used for the 
very purpose of assisting productive industry in our own 
country. Why does not the power to regulate commerce 
among the several states have an equivalent breadth of 
application? The two powers, if they are to be distin- 
guished as such, are granted in the same clause of the 
same sentence.’ The phrases, “with foreign nations” and 
“among the several states,” are simple prepositional 
phrases that modify the same principal phrase, namely, 
“to regulate commerce.” From a purely conceptual point 
of view, how is it possible that regulating commerce with 
foreign nations is so different from regulating commerce 
among the several states? How then can the decision in 
Hammer v. Dagenhart* be justified? Is it not directly 
in contradiction of decisions establishing the complete 
power of Congress over foreign commerce? 


5247 U. S. 251, 38 Sup. Ct. 529, 62 L. ed. 1101 (1918). 

6 The Brig Aurora, 7 Cranch 382, 3 L. ed. 378 (U. S. 1813); Field v. Clark, 
143 U. S. 649, 12 Sup. Ct. 495, 36 L. ed. 294 (1892); Hampton Jr. Company 
v. United States, 276 U. S. 394, 48 Sup. Ct. 348, 72 L. ed. 624 (1928). 

7 Article I, Section 8, line 3, U. S. Constitution. 

8 Note 5, supra. 
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From the conceptual standpoint, the anomaly seems 
complete. But if we consider what were the purposes of 
the framers of the Constitution, it is easy to persuade one- 
self that the purpose in granting control to Congress over 
foreign commerce was different from the purpose in 
granting control over commerce among the states. The 
power of regulating foreign commerce had been exer- 
cised by Congress under the Articles of Confederation 
before our present Constitution was adopted,’ though per- 
haps these Acts could be related in most instances to the 
treaty-making power of the federal government, as then 
constituted. At an earlier date, this power over foreign 
commerce had been systematically exercised by the Brit- 
ish Parliament. Very little was taken, therefore, from 
the states when the power to regulate foreign commerce 
was confirmed to Congress in the Constitution of 1787— 
our present Constitution. No theory of implied reserva- 
tion of existing state authority can therefore be appro- 
priate with relation to foreign commerce. Furthermore, 
the necessity of a united national front as against foreign 
nations in commercial matters was obvious. The framers 
must have intended that the power of Congress should be 
entirely self-sufficient in the field of foreign commerce, 
adequate for uniform national protection, and adaptable 
readily to the varying requirements of shifting national 
policy. 

But the power to regulate commerce among the several 
states was carved out of powers held by the states in 1787. 
It was a new grant, made because of distinct considera- 
tions, not relevant to the grant of power over foreign 
commerce. The history of those times shows that in giv- 
ing to Congress the power to regulate commerce among 
the several states, the framers sought to remove barriers 
and to stimulate commerce. They were not planning a 
restrictive power, designed to limit the flow of commerce. 
They hardly can be supposed to have intended to grant 


® Article IX, Articles of Confederation, adopted by Congress July 9, 1778. 
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to Congress much control over local production and in- 
dustry, as incidental to the grant of control over com- 
merce. They were not thinking of such control as a part 
of the commerce power. The pervasive and sensitive 
contacts of modern commerce were unknown to them. 
Our rapid systems of transportation and communication, 
the close interrelation of the different elements in the 
economic system of the nation today, the competitive bid- 
ding of firms in many different states for the same orders, 
have brought about a situation where the exclusion of 
any classification of goods from commerce among the 
states would immediately produce a most serious disloca- 
tion of the productive industry engaged in the manufac- 
ture of goods of that classification. The control over 
commerce, if thus extended, becomes control over pro- 
duction, not only in large scale manufacturing industries, 
but in agriculture, in mining, in forestry, and in indus- 
tries of every sort. Was it the purpose of the framers by 
the simple words of the commerce clause to grant to Con- 
gress such an enormous power over concerns which in the 
scene that laid before them during their lives appeared to 
be matters of local concern, widely separated from com- 
merce among the states? 

Whether sound or not, the negative conclusion was 
accepted by the Supreme Court.” The majority felt that 
there was an implied limitation upon the commerce 
power, derived from the necessity of preventing the ap- 
plication of that power from upsetting too seriously the 
balance of authority between the nation and the states. I 
no not wish, as a matter of ultimate personal opinion, to 
express agreement with the decision in Hammer v. 
Dagenhart. My purpose is simply to set forth the true 
explanation of that decision. I merely wish to point out 
that the conclusion the Supreme Court reached in that 
case really depends upon a determination as to what the 
fundamental purpose of the framers was in relation to 


10 Hammer v. Dagenhart, note 5, supra. 
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the commerce clause. The court’s conclusion cannot well 
be derived from a mere analysis of the conceptual pur- 
port of the words of the commerce clause. 

What then are the purposes which the commerce clause 
was intended by the framers to accomplish or to promote? 
Was it their intention to establish a régime of free trade 
as between the states? If so, it would be correct to hold 
that the affirmative regulatory power granted to Congress 
was intended to be exclusive, so that the states could not 
legislate so as to restrict in any way the flow of interstate 
commerce, even in the silence of Congress. Again, if the 
purpose was to establish a régime of free trade among the 
states, the regulatory power of Congress must be con- 
strued so as to sustain statutes that foster and protect, but 
not so as to sustain ordinarily statutes that limit, restrict, 
or impede commerce among the states. 

Was it the fundamental purpose to establish a régime 
of uniform commercial regulation throughout the nation? 
If so, it would seem that the affirmative powers of Con- 
gress over interstate commerce must be employed exclu- 
sively for establishing regulations uniform in their actual 
operation and practical effect. Uniformity of formal ap- 
plication might not be enough to justify a statute in con- 
nection with such a fundamental constitutional purpose, 
because the statute might by its terms produce a practical 
and economic discrimination as between different sections 
of the country. For example, Congress adopted in 1935 
an Act known as the Ashurst-Sumners Act,’ which makes 
it unlawful to transport in interstate commerce goods 
made by convict labor into any state where the goods are 
intended to be sold or used in violation of its laws. If 
Kentucky and Tennessee permit the sale and transporta- 
tion of convict-made goods, but Ohio does not, the 
Ashurst-Sumners Act makes it lawful to transport con- 
vict-made goods from Kentucky to Tennessee, but not 
from Kentucky to Ohio. The actual commercial move- 


1149 Strat. 494 (1935), 49 U. S. C. §§ 61-64 (1935). 
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ment of goods of this character will therefore depend 
upon state laws, and the uniformity of our commercial 
system will be interrupted. 

Of course, the more serious aspect of this matter is that 
the principle applied by the Ashurst-Sumners Act to 
convict-made goods is seemingly capable of application 
to goods of other classifications. Thus, a statute which 
forbade the transportation of articles made by child labor 
of a certain type or classification into a state that pro- 
hibited child labor of that type or classification would 
be sustainable by the same arguments as those used with 
relation to the Ashurst-Sumners Act. But such goods 
could be moved freely into states that did not have re- 
strictive laws of this sort. Similar regulations might be 
applied to many classifications of merchandise, with the 
result that interstate commerce would assume a checker- 
board character, and uniformity of commercial regula- 
tion throughout the nation would disappear. 

Was it, perhaps, the chief purpose of the commerce 
clause to establish a régime under which the states were 
to be disabled from adopting laws and regulations that 
would blockade any part of our national commerce, and 
cause it to flow by an uneconomic and comparatively un- 
suitable route? Many decisions of the Supreme Court, 
particularly with regard to the validity of state laws, can 
be best explained on the basis of this somewhat narrower 
principle.” No state may deny the facilities within its 
territory for the transportation, storage, and wholesale 
merchandising of goods which are in fact in the stream 
of interstate or national commerce. Yet, the same state 
may prohibit retail sales of many commodities, such as 
liquor, cigarettes, oleomargarine, and presumably many 
other articles, to which a restrictive policy can appro- 


12 Woodruff v. Parham, 8 Wall. 123, 19 L. ed. 382 (U. S. 1869); Wabash, 
St. Louis, & Pacific Ry. v. Illinois, 118 U. S. 557, 7 Sup. Ct. 4, 30 L. ed. 244 
(1886) ; Leisy v. Hardin, 135 U. S. 100, 10 Sup. Ct. 681, 34 L. ed. 128 (1890) ; 
Austin v. Tennessee, 179 U. S. 343, 21 Sup. Ct. 132, 45 L. ed. 224 (1900) ; 
Western Union Telegraph Co. v. Speight, 254 U. S. 17, 41 Sup. Ct. 11, 65 
L. ed. 104 (1920). 
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priately be applied consistently with the constitutional 
freedom of the individual. Such prohibitions obviously 
have repercussions on commerce among the states. The 
volume of interstate movement into a particular state will 
be greatly diminished if retail sales are not permitted. 
Congress could doubtless affirmatively regulate the move- 
ment of goods into a state that were intended for retail 
sale, and it has sometimes done so—for example, in the 
Pure Food and Drug Acts.** This seems to show that 
this movement is affirmatively a part of interstate com- 
merce. How then can the state effectively dam back this 
tide of commercial movement by forbidding retail sales 
within its jurisdiction? Of course, a provisional answer 
to this dilemma is found in the “original package” doc- 
trine and the decisions pursuant to it."* But the constitu- 
tional grant itself says nothing about original packages. 
We have to infer in some way that the fundamental pur- 
pose of the grant, contemplating as it does a division of 
authority between the nation and the states with reference 
to commerce and the various interests connected with 
commerce, was decided upon by the framers of the Con- 
stitution with the purpose of establishing such an equilib- 
rium between national and state powers as will award to 
state authority an appropriate sphere of local police 
action, even when this affects interstate commerce, whilst 
at the same time, the general interests of national com- 
merce cannot be in any way subverted by any state whose 
views or policy are not in accord with those of Congress. 

Now, the point that I wish especially to emphasize is 
that the purposes which the framers had in mind with 
regard to the commerce clause were never plainly writ- 
ten down. Certainly they are not stated in the text of 
the Constitution. They really have to be reconstructed 


13 34 Strat. 768 (1906), 21 U. S. C. § 1 et seg. (1934). 

14 Brown v. Maryland, 12 Wheat. 419, 6 L. ed. 678 (U. S. 1827); American 
Steel and Wire Co. v. Speed, 192 U. S. 500, 24 Sup. Ct. 365, 48 L. ed. 538 
(1904); Austin v. Tennessee, 179 U. S. 343, 21 Sup. Ct. 132, 45 L. ed. 224 
(1900). 
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imaginatively. ‘There are various sorts of evidence to 
which we can resort. But the truth is that the courts are 
forced to rely upon independent reasoning, upon history, 
and upon such knowledge as they can gather of the prin- 
ciples and contentions of the economists, as guides to the 
correct solution. The purpose that has to be ascertained 
is not something fixed historically in 1787. We do not 
inquire simply what would the man of 1787, with his 
viewpoint at that time, have desired. But the problem 
goes deeper. What would be the purpose of the ideal 
man of 1787 at the present time, if he were brought face 
to face with our present situation? We have to establish 
an ideal continuity between the purposes of the framers 
and the transformed purposes which work in the same 
directions today. All of this calls for the independent 
thought of the judges. The principles worked out in this 
field can hardly be said to be genuinely a part of the writ- 
ten Constitution. The doctrine of the “original package,” 
for example, with all its shadings and variations, is today 
impliedly a part of the commerce clause. But in build- 
ing this elaborate structure of interpretation and inter- 
lineation upon the text of the Constitution, the courts have 
actually been engaged in independent effort. They have 
made us a new Constitution, somewhat after the likeness 
of the Constitution of 1787, but in reality greatly enriched 
with additional elements derived from a great variety of 
outside sources and worked together into one elaborate 
structure, so unified in character, and so consistent and 
convincing in its logical appeal that most persons fail 
to notice its composite nature. 

Our third special topic is “The Great and Growing 
Mystery of Due Process of Law.” When we come to 
this important subject of “due process” in American con- 
stitutional law, almost: anyone must admit that the ele- 
ment of tradition greatly outweighs the element of enact- 
ment. Due process of law is a comprehensive juristic 
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concept for the protection of private rights as against all 
forms of governmental action. 

The phrase is an ancient one, and occurs, as everyone 
has heard, in Lord Coke’s annotations upon the text of 
Magna Carta. Where the text of Magna Carta reads: 
“No free man shall be imprisoned unless by the legal 
judgment of his peers and by the law of the land,” Lord 
Coke gives an explanation of the phrase, “by the law of 
the land.” His annotation is: “That is, by the due course 
and process of the law.” This phrase suggests procedural 
protection primarily. Yet its chief application histori- 
cally in the development of American constitutional law 
has been to protect substantive rights from invasion by 
statutory enactments. Curiously enough, it has not been 
applied so frequently for the protection of procedural 
rights.*° One reason for this apparent perversion is that 
procedural rights are in several instances separately guar- 
anteed, especially as against action of the federal govern- 
ment, by more specific phrases in the amendments to the 
Constitution. From this consideration has been derived 
the argument that these procedural rights must be re- 
garded as being outside of due process of law, since the 
framers of the amendments felt it was necessary to pro- 
vide more specific language to guarantee their mainte- 
nance. However, in these latter days, we have seen a 
notable revival of the doctrine that due process involves 
procedural protections. For example, in Powell v. Ala- 
bama,* the famous Scottsboro case, the Supreme Court 
held that a person who had been tried and condemned in 
a state court for a serious crime, without the advantage 
of having confidential counsel definitely assigned to him 
and able to represent him throughout the course of the 
trial, had been denied due process of law, in violation of 
the Fourteenth Amendment. 


15 Maxwell v. Dow, 176 U. S. 581, 20 Sup. Ct. 448, 44 L. ed. 597 (1900) ; 
Hurtado v. California, 110 U. S. 516, 4 Sup. Ct. 111, 28 L. ed. 232 (1884); 
Twining v. New Jersey, 211 U. S. 78, 29 Sup. Ct. 14, 53 L. ed. 97 (1908). 

16 287 U. S. 45, 53 Sup. Ct. 55, 77 L. ed. 158 (1932). 
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But unquestionably, the more important applications 
of the due process clauses in both the Fifth and Four- 
teenth Amendments have been in the field of preserving 
the accepted legal order of historically defined substantive 
rights as against radical statutory innovations. It has 
been held that constitutional liberty includes the general 
right of entering into lawful contracts of all sorts, and 
from this it has been inferred that laws abridging this 
freedom of contract are generally violative of constitu- 
tional safeguards, even when these laws are directed to- 
ward understandable social objectives, such as the eleva- 
tion of the standard of living of wage earners or the 
protection of members of labor unions against unfair dis- 
crimination.” 

Perhaps the most important application of this doc- 
trine of liberty of contract has been the maintenance by 
the courts of a free economic market for commodities 
and services of all kinds, as against a very large number 
of price-fixing efforts that have been made by the legisla- 
tures of the various states and of the nation.** The Con- 
stitution certainly does not forbid price fixing in so many 
words. To fix the prices of commodities upon a fair and 
rational basis may not seem a more serious interference 
with business liberty than many other regulations that 
have been imposed by legislation and upheld by the 
courts. But the subject is one on which the Supreme 
Court has for many years been very sensitive. Efforts to 
fix prices have almost invariably been defeated on con- 
stitutional grounds. The well-known case of Nebbia v. 
State of New York,” is an outstanding exception, but it 
cannot be said that the force of that case has reversed the 
generalization just stated. 

11 Adair v. United States, 208 U. S. 161, 288 Sup. Ct. 277, 52 L. ed. 436 
(1908) ; Coppage v. Kansas, 236 U. S. 1, 35 Sup. Ct. 240, 59 L. ed. 441 (1915) ; 
Wolff Packing Company v. Court of Industrial Relations, 262 U. S. 522, 43 
Sup. Ct. 630, 67 L. ed. 1103 (1923). 

18 Williams v. Standard Oil, 278 U. S. 235, 49 Sup. Ct. 115, 73 L. ed. 287 
(1929); Tyson v. Banton, 273 U. S. 418, 47 Sup. Ct. 426, 71 L. ed. 718 (1927) ; 


Ribnik v. McBride, 277 U. S. 350, 48 Sup. Ct. 545, 72 L. ed. 913 (1928). 
19291 U. S. 502, 54 Sup. Ct. 505, 78 L. ed. 940 (1934). 
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We do not have sufficient time to examine with appro- 
priate care the economic and social ideals by which the 
judges seem to have been governed in connection with 
their doctrines about constitutional liberty. Suffice it to 
say that the general character of these ideals has been con- 
servative. That is, the judges have sought to preserve 
the system of free economic bargaining which existed in 
our country during the first half of the nineteenth century 
under conditions of relative economic equality. They have 
sought to preserve the principle of individual self-deter- 
mination in a multitude of legal situations as against the 
mass effect of statutes which were aimed to control the 
individual, albeit for his own good. The judges took this 
course both because the ideal of individual self-deter- 
mination appealed to their philosophical intuitions, and 
because it reflected the actualities of the pioneer and 
equalitarian environment under which these judges came 
to mental maturity. 

This system of laissez-faire economics had unquestion- 
ably in its time brought forth great fruits in the exploita- 
tion of the riches of the new country and in the reward 
of individual inventiveness and energy. Under this sys- 
tem, our people had prospered on the whole and enjoyed 
a degree of practical freedom that surpassed that attained 
under most other legal systems with which we are even 
now familiar. Therefore, the system itself seemed to de- 
serve constitutional protection, and the judges assumed 
the laborious task of defending it in its entirety as against 
the intrusions of reformist legislation. The doctrine in 
reality acted upon, though not formally announced, was 
that the Constitution protects the existing legal order 
from radical and subversive change, even by strong po- 
litical majorities, acting through our democratic form of 
government. 

It is clear beyond a doubt that these very extensive ad- 
ditions to our constitutional law, developed in the nu- 
merous decisions under the due process clauses, are not 
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really the compulsory outcome of the mere adoption of 
the Fifth and Fourteenth Amendments, considered as 
political decisions taken by the people of the country. 
The due process clauses were seized upon as the channels 
through which arguments might be directed for the pres- 
ervation of the existing economic and social order. The 
judges, in their due process decisions, are not merely pro- 
tecting established rules of the common law, considered 
simply in their aspect with regard to litigation, but they 
are protecting the entire legal order, which embodies the 
historically accepted social and economic ideals of the 
American people. 

Another field in which the due process clause has ap- 
parently wrought wonders has been the development of 
theories of jurisdiction. In a complex federated govern- 
ment like that of the United States, problems of jurisdic- 
tion are sure to arise. In no other part of the world does 
the conflict of laws assume so great a practical importance 
as with us in the United States. The commerce and gen- 
eral business of the country is a closely integrated whole. 
But there are forty-eight states, and other governmental 
subdivisions, besides the United States itself, which claim 
jurisdiction over one aspect or another of the multitudi- 
nous activities of the business world. Now, the jurists 
have developed a great body of doctrine with regard to 
the theory of the jurisdiction of a state. A centrally im- 
portant subject of legal study, known to pedagogues as 
“the conflict of laws,” revolves around these theories of 
jurisdiction. But not everyone has noted the connection 
between these juristic theories as to the conflict of laws 
and the many decisions of our courts which hold that 
departures from the true and approved doctrines of the 
conflict of laws are not merely legal errors, but are viola- 
tions of the Constitution of the United States. If anyone 
is affected by governmental action adversely, in a way 
that violates the accepted juristic theory of jurisdiction, 
he can usually with propriety claim that he has been de- 
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prived of rights or property in violation of the Four- 
teenth Amendment, or possibly of the Fifth, if the federal 
government happens to be the aggressor in the particular 
case.” 

It is probable that this result would have occurred 
without the due process clauses, at least as regards the 
action of several states. The nature of the Union involved 
reciprocal concessions by the several states which sub- 
tracted something from that degree of independent au- 
thority which they might have enjoyed as independent 
nations. The bond of the Union qualifies the jurisdiction 
of the states." There were decisions before the Four- 
teenth Amendment was adopted that illustrate this point, 
for they show that the Fourteenth Amendment was not 
necessary to secure the judicial enforcement of jurisdic- 
tional limitations upon the several states. For example, 
in Hays v. Pacific Mail,” decided in 1855, it was held 
that a state tax regularly assessed on a ship which had 
lain in a California harbor for a considerable period of 
time, but which was owned and registered in the State of 
New York, and which was present in California for com- 
mercial purposes only, was an unconstitutional burden. 
The real ground of this decision was that California ex- 
ceeded its jurisdiction in taxing property transitorily 
present on the same basis as property permanently located 
within the state. This element of unfairness existed be- 
fore the Fourteenth Amendment as well as later. But 
the due process clause, in these latter days, gave a more 
convenient basis for such rulings. Arguments which used 
to be phrased in terms of state encroachment upon the 
federal commerce power, or in terms of the impairment 


20 Allgeyer v. Louisiana, 165 U. S. 578, 17 Sup. Ct. 427, 41 L. ed. 832 (1897) : 
Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194, 26 Sup. Ct. 36, 50 
L. ed. 150 (1905); Compania De Tabacos v. Collector, 275 U. S. 87, 48 Sup. 
Ct. 100, 72 L. ed. 177 (1927) ; The Farmers’ Loan and Trust Co. v. Minnesota, 
280 U. S. 204, 50 Sup. Ct. 98, 74 L. ed. 371 (1930). 

*1 Per Hughes, C. J., in Burnet v. Brooks, 288 U. S. 378, at 401, 53 Sup. 
Ct. 457, 463, 77 L. ed. 844 (1933). 

2217 How. 596, 15 L. ed. 254 (U. S. 1854). 
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of contracts, are now phrased in terms of the due process 
concept.” But in all phases of the development of these 
arguments, the controlling legal issue has really been 
whether jurisdiction had properly attached in the state 
whose governmental action was under review. 

The due process concept has developed its own quali- 
fications and its own independent philosophy. Laws that 
are directed to conserve the physical safety, the health, 
and the morals of the people have been largely exempted 
from troublesome due process restrictions. The statement 
has sometimes been made that the due process clause does 
not apply as a restriction on the police power. But the 
whole question is one of appropriateness. The term 
“police power” will not justify any wanton or needless 
invasion of private rights under the guise of protecting 
the public health.* The decisions of the courts clearly 
establish this point.” A more fundamental reason for 
avoiding any radical distinction between the so-called 
police power cases and other cases is that no language can 
be found in the text of the Constitution, nor can any basic 
ground be found in historic experience, which justifies 
applying the restrictive effect of the due process clause to 
other recognized governmental powers, such as the power 
to tax, or the power to regulate public utilities, or the 
power to regulate banks and insurance companies, in a 
radically different way from that in which it is applied 
to statutes directed to promote the public health.” The 
government, state and national, had regulatory powers 

23 Cf. State Tax on Foreign Held Bonds, 15 Wall. 300, 21 L. ed. 179 (U. S. 
1873); Pullman’s Palace Car Co. v. Pennsylvania, 141 U. S. 18, esp. the opin- 


ion of Bradley dissenting, p. 30ff., 11 Sup. Ct. 876, 880, 35 L. ed. 613 (1891). 


24 Per Holmes, J., in Jacobsen v. Massachusetts, 197 U. S. 11, at p. 38, 25 
Sup. Ct. 358, 366, 49 L. ed. 643 (1905). 

25 Louis K. Liggett Co. v. Baldridge, 278 U. S. 105, 49 Sup. Ct. 57, 73 L. ed. 
204 (1928); Weaver v. Palmer Co., 270 U. S. 402, 46 Sup. Ct. 320, 70 L. ed. 
654 (1926); Frost v. Chicago, 178 Ill. 250, 52 N. E. 869 (1899); Wynehamer 
v. People, 13 N. Y. 378 (1863). 

26 Noble State Bank v. Haskell, 219 U. S. 104, 31 Sup. Ct. 186, 55 L. ed. 112 
(1911); Otis v. Parker, 187 U. S. 606, 23 Sup. Ct. 168, 47 L. ed. 323 (1903) ; 
German Alliance Ins. Co. v. Lewis, 233 U. S. 389, 34 Sup. Ct. 612, 58 L. ed. 
1011 (1914); O’Gorman and Young v. Hartford Fire Ins. Co., 282 U. S. 251, 
51 Sup. Ct. 130, 75 L. ed. 324 (1931). 
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with regard to the three subjects mentioned from the be- 
ginning. In these last-named fields, however, the due 
process clause assumes surprising strength, appropriately 
protecting individuals from the arbitrary hand of gov- 
ernmental power in every situation. The truth seems to 
be that the due process clause is a universal tempering 
principle, which enables the courts to qualify or restrain 
the force of governmental action in appropriate ways, 
irrespective of the category to which the governmental 
power in question may be said to belong. The degree of 
restraint, no doubt, is various. ‘Thus, it is very clear that 
the protection given to private rights in cases where the 
government attempts what we ordinarily call public util- 
ity regulation is much more complete than it is in the 
field where the government attempts what we call taxa- 
tion.” But in all these fields, there is appropriate protec- 
tion. The courts have developed an elaborate body of 
doctrine, into which are interwoven many economic and 
practical considerations by means of which they seek to 
reconcile public power and private rights, social action 
for the promotion of social interests and private effort for 
private advantage. The problem is essentially one of 
equilibrium. But is is a moving equilibrium, for the rela- 
tive strength of the public claim and the private demand 
in different typical situations will vary as the years 
change. But it must be obvious to anyone that the con- 
trolling considerations which guide the courts in their 
mighty effort to maintain the appropriate balance be- 
tween the contending forces of governmental! or collective 
action and of individual effort and private enterprise are 
not derived from the text of the Constitution, but come 
largely from the studies which the judges can make as to 
the economic and practical merits of the different legis- 
lative schemes in their relation to the admitted social 


27 Cf. Ohio Valley Water Co. v. Ben Avon Borough, 253 U. S. 287, 40 Sup. 
Ct. 527, 64 L. ed. 908 (1920); with Phillips v. Commissioner of Internal Reve- 
nue, 283 U. S. 589, 51 Sup. Ct. 608, 75 L. ed. 1289 (1931). 
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objectives which the legislature is by one experiment 
after another trying to reach. 

One last subject needs to be mentioned to round out 
our discussion, namely, the great subject of constitutional 
equality. We all have examined, perhaps with a thrill of 
patriotic pride, the phrase in the Fourteenth Amendment 
that reads: “Nor shall any state deprive any person with- 
in its jurisdiction of the equal protection of the laws.” 
The phrase, “equal protection of the laws,” suggests 
equality in procedural matters and equality in the con- 
crete application of the laws. That is, the guarantee at 
first blush seems to mean that no state shall withhold from 
any individual within its jurisdiction the benefit of the 
equal protection or application of the laws. But actually, 
this clause has been little applied in the procedural field.” 
One reason for this fact is that such a course of applica- 
tion would render nearly every issue a constitutional 
issue. Every litigant defeated at a trial will represent 
to an appellate court that he has not been tried as other 
men have been tried. If the mere formulation of a com- 
plaint of unequal treatment in this field of legal proce- 
dure were sufficient to enable a defeated litigant to invoke 
his constitutional rights, it would be hard to see how the 
constitutional element could be kept out of even the sim- 
plest cases. Hence, in a procedural sense, the meaning 
of the equal protection clause has been severely restricted. 
But in compensation, the clause has been very liberally 
interpreted in a way that might not have been expected 
by a philosopher reading the text of the Fourteenth 
Amendment for the first time. The equal protection of 
the laws has become the pledge of equal laws for all, and 
in the determination of whether or not laws are of an 
equal character, the courts have assumed another great 


28 Missouri v. Lewis, 101 U. S. 22, 25 L. ed. 989 (1880); Frank v. Mangum, 
237 U. S. 309, 35 Sup. Ct. 582, 59 L. ed. 969 (1915); Ownbey v. Morgan, 256 
U. S. 94, 41 Sup. Ct. 43, 65 L. ed. 837 (1921). 
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function of analyzing and weighing the substantive merits 
of statutes and other governmental enactments.” 

In typical arguments on this issue, the requirement of 
equality is met by the adverse argument that a permis- 
sible classification has been made, and not an obnoxious 
discrimination against a disfavored group. There is 
nothing, of course, in the text of the Constitution which 
will enable us to say what is a proper classification and 
what is not. Here again, we have the starting point of 
a vast juristic development. The equal protection of the 
laws requires only such equality as is appropriate in view 
of the legislative right to make permissible classifications. 
The courts are called upon to review the standards of 
classification and compare the classifications actually at- 
tempted with historic principles of justice. In all of this 
field, the courts are developing or creating new principles 
or conceptions. They are enforcing as paramount law 
doctrines which, while they may be verbally related to 
the equal protection clause, really derive their content 
and practical significance from other sources. A digest 
of the opinions which the Supreme Court has rendered, 
formally based on the equal protection clause in the Four- 
teenth Amendment, gives us an interesting body of con- 
stitutional law, which seems to be fundamentally of 
juristic origin. It belongs to the element of tradition, 
and not to the element of enactment in our constitutional 
history. 

In conclusion, may we not say that astonishing as the 
vast development of constitutional law beyond the meager 
literal text of the Constitution has been, some such de- 
velopment could hardly have been avoided, if once we 
make certain postulates as to judicial power and as to the 
desirability and necessity of a stabilizing and permanent 

29 Cotting v. Kansas City Stock Yards Co., 183 U. S. 79, 22 Sup. Ct. 30, 46 
I. ed. 92 (1901); Buchanan v. Warley, 245 U. S. 60, 38 Sup. Ct. 16, 62 L. 
ed. 149 (1917); Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064, 30 L. 
ed. 220 (1886): Dobbins v. Los Angeles, 195 U. S. 223, 25 Sup. Ct. 18, 49 


L. ed. 169 (1904): Quaker City Cab Company v. Pennsylvania, 277 U. S. 389, 
48 Sup. Ct. 553, 72 L. ed. 927 (1928). 
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governmental factor that would give a central character 
and a philosophical continuity to the development of our 
institutions. There are so many cases in which the judges, 
men of special learning, experience, and insight, are like- 
ly to feel with assurance that they understood the true 
and sound doctrine with relation to the limits of govern- 
mental power that ought to be applied in the factual 
situation under consideration, whatever politicians or the 
general public might think. Whenever this true doctrine 
was ignored, and these limits were transgressed by rash 
political elements temporarily in control of one branch 
or another of the political government, the opportunity 
potentially open to the judges to declare that the true 
doctrine was Jaw, and could not be set aside by the false 
doctrine was too tempting to be resisted. It was only 
necessary to find the means by which the true doctrine 
could be given a superior legal standing, so as to secure 
it against the assaults of men “dressed in a little brief 
authority,” but supported in many instances by great 
democratic forces, under a system of government sup- 
posed to be the most democratic in the world. The instru- 
ment for attaining this necessary subordination of folly 
to wisdom was the doctrine of the paramount character 
of constitutional law. But constitutional law means so 
much more than the Constitution. If all constitutional 
law is to be regarded as paramount law, we have an in- 
strument which will carry us far beyond the popular and 
political belief in a paramount Constitution. By the 
superior authority of constitutional law, unsound enact- 
ments violative of historically established private rights 
were denied practical effect. In order to make this salu- 
tary process as pervasive as possible, it was necessary to 
make the paramount law as hospitable as possible, so as 
to include in it the sound and true wisdom from many 
sources. Thus, there has been introduced into our con- 
stitutional law a great infusion of selected materials taken 
from sources other than the primary or textual interpre- 
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tation of the Constitution. These infusions have deter- 
mined the character of our constitutional law more 
pervasively and persistently than the primary or literal 
text of the Constitution itself. 

After all, there is good reason to rejoice, rather than 
to repine, over the fact that our national history has taken 
this course. Our national Constitution is not merely a 
document. It is a great mass of learning and wisdom, 
attached to, or encrusted upon an authoritative and funda- 
mental political instrument. The Constitution is the per- 
fect union of enactment and tradition. 
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RATE REGULATION AND THE RULE OF 
“FORCE MAJEURE” 


From what has been stated the conclusion is now un- 
avoidable that in France electric undertakings, privately 
owned and operating under a franchise, are constantly 
subject to governmental interference and control. To be 
sure, all franchises today come under the exclusive juris- 
diction of the Department of Public Works. Even those 
issued by the prefects, after previous consultation with 
the Prefectorial General Councils, must first be submitted 
to the Minister of Public Works. He in turn must seek 
the advice of the Minister of the Interior.’ Then, in- 
stallation of a plant does not begin until the whole project 
has been checked and approved by the service of public 
works.” Again, for the supervision of service standards 
elaborate departments or bureaus are being maintained 
in each prefecture, and these in turn are subject to a close 
direction and scrutiny from Paris by the Department of 
Public Works, through what is summarily referred to as 
“tutelle administrative.” Finally, as elsewhere, rate 


+Continued from (1938) 6 Gro. Wasu. L. Rev. 147. 

65 Article 7, of the law of 1906, and article 11, of the executory decree of 
April 24, 1923, as amended by the law of finances of April 16, 1930. 

66 The form and manner of the request is prescribed in the decree of July 29, 
1927, as later modified by that of March 28, 1935, abrogating the previous de- 
crees of April 3, 1908, April 24, 1923 and October 14, 1924. 

87 Strictly translated, “tutelle administrative” means administrative protection 
or guardianship. Correctly interpreted, it comprises the undeniable right of the 
central government to exercise immediate and absolute control and supervision 
over the administrative acts of all political subdivisions of the country, such as 
an act of the prefect granting a franchise. It is eo instanti reviewable by the 
central government. JEAN APPLETON, TRAITE ELEMENTAIRE DU CONTENTIEUX 
ADMINISTRATIF (Paris: Dalloz, 1927), § 54. 
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regulation affords a complete and effective control, even 
though giving rise to a continuous litigation before civil 
and administrative tribunals ever since the state in France 
seriously undertook to regulate public utility companies 
in general, and electric undertakings in particular. 

With further reference to the latter, it is elementary 
that rate regulation instantly affects the financial condi- 
tion of the undertaking, besides being of immediate con- 
cern to the consuming public. Indeed, the state in 
industrially developed countries has an undisputed inter- 
est, and takes an active part, in constantly regulating and 
supervising the relationships of the two. In France, such 
supervision has evolved all sorts of commissions and has 
caused the creation of many advisory boards. It is true 
that at times technicalities and innumerable forms delay 
approval of plans. As a result, operation is slowed up 
considerably. But if the complete story must be told, 
permanence of bureaus and tenure of officials contribute 
to their experience and efficiency. The electrification of 
France has steadily surged forward.” 


As in the case of licenses, a franchise is granted through 
a cahier des charges. It prescribes the rates to be charged 
and the standards of service to be maintained.” The 
original form of such cahiers des charges, however, was 
palpably deficient. It did not provide methods of revi- 
sion of rates, in the event of an application to that effect 
on any ground; it failed to include such flexible stand- 
ards as would cover unavoidable interruptions of service. 
It mattered little that a revision of rates might ensue to 
the benefit of the consuming public, or that trouble in 
the generating plant or in transmission lines forced the 
company to temporarily interrupt or even discontinue 
service. As to either event the law provided no alterna- 
tive. Even the government itself, however willing, was 


68 Read BLONDEAU, op. cit., pp. 109-210. 
69 See supra pp. 161-163. 
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powerless to act. As Commissioner Chardenet put it in 
the case of Compagnie Générale d’Eclairage de Bor- 
deaux, “it was taken for granted that service would con- 
tinue without interruption.” “ 

And then the World War came. Standard values— 
social, economic, political—went tumbling down from 
their traditional pinnacle. The whole status quo had to 
step off its century-old pedestal. There were new high 
horses to mount. New events were shaping the destinies 
of mankind. And the worst of it, few, if any, were pre- 
pared for the blows of circumstances. Especially, public 
utilities had made no provision for an upheavel of such 
magnitude. They were dealing with such primary items, 
in the case of gas and electric production, as coal and 
labor. But prices in raw materials went soaring high. 
Particularly coal, of which France at that time had very 
limited resources, could not be had in abundant quantities 
at any price. And then, labor ranks began to thin out, 
as conscription was taking its toll. All this is history and 
needs no documentation. 

As a result, gas and electric companies grew frantic with 
their rigid cahiers des charges—graphically called, “le 
cheval de Trote formidable.” Their pre-war rate sched- 
ules were proving to be sealed death warrants. Sporadic 
and insignificant were the cases where amicable settle- 
ments were reached between producers and consumers. 
As a rule, courts were swamped with a variety of peti- 
tions and applications, ranging from receiverships to 
complaints and damage suits. Would the legislature 
enact new laws to meet the emergency? Or, would the 
judiciary recognize change and consider experience, be- 
sides precedent and legal technicalities? It was not long 
since a Court of Appeals had rendered a decision to the 
effect that any arbitrary action on the part of the operator 
to withhold service or impose other conditions not au- 


70 (March 30, 1916), Recuem, Strey, 1916: III: 17. 
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thorized in its cahier des charges would be instantly en- 
joined. Such practice, the court said, would be regarded 
as an abuse of the franchise, which, having created a 
virtual monopoly, justified further control in safeguard- 
ing the public interest." Would the courts go one step 
farther and intervene now for the benefit of the utilities 
themselves? Would they come to their assistance, realiz- 
ing their uneven fight against circumstances not of their 
making? As the days went by, undertakings were faced 
with an ever increasing deficit. Yet, they were not al- 
lowed to discontinue service; nor were they authorized 
to increase rates proportionally. The situation became a 
veritable Scylla and Charybdis. Would there be relief? 

In a contract of subscription for electricity, the so- 
called “contrat d’abonnement,” the consumer promises to 
pay for what the company undertakes to provide in serv- 
ice. Just as the former may be brought to court if he 
refuses to pay, likewise the company may be adjudged 
to have failed to fulfill its obligations when interrupting 
the current. In either event, there is contractual respon- 
sibility. But the rule cannot be as absolute as to be un- 
reasonable or work injustice. Cases there have been 
where the promisor-debtor was absolved of further or 
even any responsibility. The familiar and universally 
recognized ground is based on the theory of major force, 
or “force majeure.” It is specifically admitted to be so 
in France. Its Civil Code provides that “no damages 
shall be due when the debtor has been prevented from 
performing by superior force or an inevitable event” 
(article 1148). Further, he is only liable for “damages 
which have been foreseen or could have been foreseen at 
the time of the contract,” barring fraud (article 1150) .” 

This rule was early expounded by the Court of Cassa- 
tion, and was endorsed by a great number of publicists. 


71 Bouzereau v. Societe d’Eclairage des Villes de Chalon-sur-Sadne et Macon, 
(March 17, 1913), Recuem, Sirey, 1917: IL: 105. See also comments by the 
editor, Achille Mestre, id., pp. 105-107. 

72 CACHARD, Of. cit., p. 323. 
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It held, in effect, that where circumstances sufficient unto 
themselves, jointly or severally, constitute a case of major 
force, either of the contracting parties is absolved from 
further performance of its contract. Such circumstances, 
however, must constitute facts which the claimant could 
neither prevent nor foresee and avoid, and are wholly or 
partly independent of its volition. In other words, in the 
case of an electric company, circumstances must render 
performance impossible, not simply more onerous than 
it was originally contemplated. That would be insuf- 
ficient to justify interruption of service.” 

A different theory prevailed with the administrative 
courts, headed by that bulwark of civil liberties, the 
Council of State. Arguments on the part of distressed 
operators of public service had failed to induce the courts 
to alter a settled juristic thought and deviate from a long 
practice. The Council of State had repeatedly held that 
even insurmountable obstacles were not of sufficient justi- 
fication for nonperformance. Impossibility could not 
wholly absolve contracting parties of their well con- 
sidered and duly undertaken promises. The contract 
might be amended, but performance should go on under 
any circumstances.” 

And then the case of Compagnie Générale d’Eclairage 
de Bordeaux” was decided, after a protracted litigation, 
involving the prefect, the Minister of Public Works, and 
the contestants, the city and the company. It inaugurated 
the new theory of “unforeseen and extracontractual cir- 
cumstances” as a deus ex machina. For the first time in 
rate regulation some measure of elasticity, and some de- 
gree of equitable practice, were introduced in the other- 
wise rigid system of public utility regulation in France. 
The facts were briefly as follows. 


78 Mestre, supra note 42. See also Ch. Blaevoet, La Subordination des Con- 
trats d’Abonnement, Le Gente Crvin, (December, 1925), 87(26) : 559-562. 


74 BLONDEAU, Op. cit., p. 179. 
75 Supra note 70. See also Trevoux (Lambert), op. cit., pp. 23ff. 
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In 1904 the company had been granted by charter, then 
called “traité,” the exclusive public and private lighting 
of the City of Bordeaux by gas and electricity.” Its 
cahier des charges authorizing a certain price per cubic 
meter of gas was based on the then prevailing price of 
coal of from 23 to 28 francs per ton. On such average, 
operations were carried successfully till the World War. 
What happened then is history. Within a year the coal 
centers of Belgium and Northern France were occupied 
by the enemy; the military factories for munitions con- 
sumed coal in enormous quantities; private interests used 
up what was left of production; imports were regulated 
by the government; and in general, prices of coal were 
mounting daily. By December, 1915, they had reached 
73 francs per ton; by next March, 1916, they climbed to 
the unprecedented heights of 117 francs per ton. In ad- 
dition, an already limited labor supply became scarce and 
wages soared high. 

It was evident that this particular company was shar- 
ing the common fate of every other gas and electric ccm- 
pany in the land. Performance of its contract was 
carried on at enormous losses. Indeed, its daily mounting 
deficit was imperiling its very existence. Something had 
to be done. And as a matter of first resort, application 
for relief was made to the city. It was claimed that serv- 
ice could not be continued any longer under the circum- 
stances. It was suggested that a revision of rates as a first 
step be authorized. This, however, the city denied, and 
on appeal was affirmed by the Council of Prefecture, by 
its decree of July 30, 1915. In due course the case was 
carried to the Council of State, which appointed Com- 
missioner Chardenet to hold hearings and submit findings 
for the final disposition of the case. This he did, and his 
recommendations, as in the case of Commissioner Blum,” 
were incorporated in the final decree of the court. 





76 Its original title was: “Compagnie du Gaz et d’Electricite de Bordeaux.” 
77 Supra p. 168. 
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Chardenet’s report began with the familiar premise 
that “a public service cannot be interrupted; it must con- 
tinue under any circumstances.” In case of difficulties, 
however, he recommended either of two solutions. He 
argued that the city had the option of taking over the 
servicing, thus assuming such risks and losses as are in- 
herent in the venture, and leaving the operator free to 
return and resume operations as soon as the situation war- 
ranted it. This he considered contrary to equity and jus- 
tice, and therefore inadvisable. As a second alternative, 
he recommended that the company be afforded relief 
either through an increase of rates, or through an indem- 
nity to last as long as the difficulties persisted. Such as- 
sistance, he concluded, would not only be sufficient to 
enable, but would also be indispensable to requesting, the 
company to continue performance. And it was so de- 
creed. The Council of State, recognizing the extreme 
burden under which the company carried on, held that 
its petition belonged to that category of cases where 
courts must stretch the original intention of the contract- 
ing parties so as to render an equitable decree and accord 
relief though not contemplated at the time the contract 
was entered into. 

The decision in this case served to adjudicate not only 
the troubles of this particular company, but also those of 
innumerable operators of public utilities throughout the 
land, who found themselves confronted with “unforeseen 
and extracontractual circumstances.” To be sure, the 
courts refused for a time to entertain indiscriminately 
applications for relief. They construed the new doctrine 
to be applicable to franchises granted only before August 
2, 1914, the date of the outbreak of the war, but not after- 
wards. And litigation continued not only during the war, 
but well after the signing of the Armistice.” But soon 

78 Achille Mestre, L’Etat Actuel de la Théorie de 'Imprévision dans les Con- 
cessions de Distribution, Le Genie Civit, (January, 1925), 86(1): 15-17; La 
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the law of 1925 was passed, and the whole matter was 
settled. At last, by legislative enactment, a more flexible 
regulation of electric rates was provided for the benefit 
of both producers and consumers of electricity.” 


THE REGIME OF FRANCHISES 


Article 16, of the law of 1925, provides for a revision 
of rates at intervals of ten years upon application of either 
the undertaking itself, or the prefect and/or mayor, act- 
ing on behalf of the consumers.*’ Such revision must be 
based on the economic index of current prices of coal and 
wages of labor issued by the Ministry of Public Works 
once every six months separately for each region. Ordi- 
narily, there are two indexes, one for low tension current 
and another for high tension current, with the former 
kept higher, on the theory that labor plays a larger part 
in the final transmission of the high tension current.” 
The mechanics of revision of rates, as provided (a) by 
articles 16 and 17, of the law of 1925, were further im- 
proved on (b) by the decree of September 27, 1926, as 
supplemented and modified by subsequent decrees of July 
16, 1935, August 20, 1935, October 30, 1935, December 
19, 1935, and March 10, 1936, and (c) by the decree of 
August 24, 1935, creating the Superior Council of Elec- 
tricity.” 

There is no difficulty in setting up new schedules of 
rates, once the consent of the city has been given. It is 
done through a prefectorial decree. But it is different 
when no action is forthcoming within six months after 
application, the discretionary period of the reviewing 
authority. Then, the matter must be referred to a com- 
mission of three appointed ad hoc, and designated one 
by the public authority having jurisdiction (mayor, pre- 
fect or Minister of Public Works), and the other by the 


79 CHARDOT, op. cit., pp. 160-162. 

80 JoLLy, op. cit., pp. 101-104, 114-128. 
81 JAULERRY, op. cit., pp. 152-153. 

82 See more about it, infra p. 309. 
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undertaking. The third member is nominated by the 
two members so appointed, or in case of disagreement, 
and within 15 days after their appointment, by the Presi- 
dent of the Superior Council of Electricity from a panel 
of referees nominated by and kept with the Council itself 
(article 3, of the decree of August 24, 1935).*° 

If the commission cannot be fully constituted one 
month after application for revision is made, or if so con- 
stituted, cannot reach a decision two months after desig- 
nation, then the same Superior Council of Electricity has 
immediate jurisdiction. And the contending parties must 
file their arguments with the Council at least one month 
before its scheduled meeting (article 2). The findings 
of that meeting are then submitted to the Minister of 
Public Works to serve as the basis of his final decree, the 
so-called “décret d’administration publique,’ which ap- 
proves the new schedules of rates. The company may 
appeal the decree by contesting its legality before the 
Council of State on a plea of excess of power, if it can 
prove that the new rates will result in ruinous and/or 
inadequate returns.* Otherwise, the new rates go into 
effect within a year from the date of the original applica- 


tion for revision (article 3, of the decree of September 
27, 1926, as amended).*° 


The foregoing legislation of revising schedules of rates 
has been supplemented by further litigation subsequent 
to the Bordeaux case.“ The following rules have thus 
been established : 


First, in examining the causes pointing to a revision of 
rates, the courts must take into account all benefits hav- 


83 It should be noted that article 11, of the amended cahiers des charges stand- 
ard form originally designated for this function the President of the Committee 
of Electricity. 


84 JoLLy, op. cit., p. 104. See also L’Huillier, supra note 18, and Achille 
Mestre, La Revision des Tarife de Vente de l’Energie Electrique, Le GENIE 
Civin, (June, 1933), 102(24) : 573-574. 


85 JOLLY, op. cit., pp. 3-5. 
86 Supra note 70. 








MANAGEMENT OF FRENCH ELECTRIC UTILITIES 297 


ing accrued to, and all profits having been realized by, 
the company in previous normal years of prosperity. 
Their search must include current unforeseen circum- 
stances which make it impossible for the company to 
carry on under the existing schedules of rates, as well as 
“all the facts of the case referring to the application of 
the contract in both past and future.” “ 

Second, the courts must admit evidence of mounting 
general expenses, such as salaries (as compared with 
wages), freight charges and the like, besides increased 
prices of raw materials and labor wages.™ 

Third, when an increase of rates is decreed on the 
ground of “force majeure,” the rest of the clauses of the 
cahiers des charges remain unchanged,” and the whole 
franchise is so enforced as amended.” 

And finally, when such “unforeseen circumstances” 
tend to establish a permanent situation so different from 
that prevailing at the time when the contract was entered 
into as to alter the contract appreciably, then the court 
may authorize the cancellation of such contract, if an ap- 
plication to that effect is made either by the company in 
distress, or by the granting authority.” 

In other words, in a case of “force majeure,” “pure and 
simple application” of the cahier des charges ceases. Fur- 
ther, the temporary expedient of amending such cahier 
des charges so as to grant an indemnity or revise the sched- 


87 Ville de Versailles v. Société la Fusion des Gaz, (March 2, 1923), Recuem. 
Srrey, 1923: III: 36, modifying that of Compagnie Francaise d’ Eclairage et de 
Chauffrage par le Gaz, (April 11, 1919), id., 1920: III: 32, and enlarging that 
of Société du Gaz et de l’Electricité de Nice, (June 27, 1919), id., 1920: III: 
25, which had established the theory of “the reasonable interpretation of the con- 
tract during the extra-contractual period only.” See also comments by Maurice 
Hauriou, Jurisprudence Administrative, id., 1923: III: 33-35. 


88 Compagnie Générale d’Eclairage de Bordeaux v. Ville de Bordeaux, (July 
20, 1923), id., 1923: III: 36. 


89 In re: Choiseau, (May 15, 1919), id., 1921: II: 93 (this case was decided 
by a civil Court of Appeals). 
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ule of rates is inapplicable. As the court said in the 
Cherbourg case:” 


“When an adverse situation created by unforeseen circum- 
stances does not present a temporary character, and new con- 
ditions have molded a definitive situation no longer permitting 
the company to balance its expenses with its receipts, further 
performance ceases to be enforceable. The new situation, thus 
created, constitutes a case of major force and entitles, there- 
fore, the company as well as the public authority to seek through 
the court the cancellation of the franchise with indemnity.” 


But was not this the original theory of “force majeure,” 
as enunciated and applied long ago by the Court of Cas- 
sation? ** The answer is in the affirmative. Simply, the 
theory has ultimately found its way into the jurisprudence 
of the Council of State. It is now the general theory that 
in a case of unforeseen and extracontractual circum- 
stances involving a franchise of public utility, either 
party, that is, both grantor and grantee, may ask the court 
to amend or even annul the contract." As summarized 
by the editor of the Cherbourg case: 


“A temporary disruption in the economy of the contract, a 
material impossibility of performance, or an economic impos- 
sibility summed up in a definitive reversal of the intention (fore- 
sight) of the parties, these are the three notions, the three 
theories, to each of which administrative jurisprudence has given 
manifestation and appropriate sanction. The second has long 
ago been established; it is not the same with the other two; 
the first, that of ‘imprévision,’ was achieved through the decision 
in Compagnie des Tramways de Cherbourg, which also provided 
the basis for the third, that of economic impossibility of execu- 
tion. A public service which ceases to be self-sustaining ought 
to be transformed or discontinued. . . . The railway and the 
tramway must cede their places to modes of transportation better 
adapted to circumstances, like the automobile, and the fact that 
contracts exist should not be raised as an obstacle.” *° 


In this connection the question arises as to the method 
of calculating the indemnity payable to an undertaking 


92 Jd. See also Trevoux (Lambert), op. cit., pp. 23-30. 
93 See supra p. 291. 


94 Achille Mestre, Une Orientation Nouvelle de la Théorie de Il’Imprévision; 
Le Genie Civin, (February, 1933), 102(7) : 164-165. 
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in either of the following two instances: (a) when the 
municipality has decided to take over its operation and 
management, and (b) when such operation has ceased to 
be “self-sustaining” and thereupon further consolidation 
or even total elimination has been decreed. What method 
does the law provide, if any? 


Article 23 of the cahiers des charges standard form for 
franchises which are privately owned and operated pro- 
vides as follows: 

“The state may at any time repurchase the entire franchise 
after giving notice of two years. 

“For the balance of the term the company will receive as in- 
demnity an annuity equal to the net average production of the 
last seven years of exploitation preceding that of repurchase, 
less those two years during which production has been lowest. 

“The net production of each year shall be calculated by sub- 
tracting from the (gross) receipts the total expenses, including 
labor and materials for maintenance and renovation, and taxes, 
but excluding charges for capital invested and amortization of 
the original installation. 

“In any event, the amount of the indemnity shall not be less 
than the net production of the last year of the seven years taken 
as an index of comparison.” *° 


Clearly, if the last seven years of exploitation, with the 
exception of two, have been years of normalcy, the final 
figure of the indemnity may be easily arrived at. But 
there will be difficulties when years of adversity, as is the 
rule in such cases, have befallen the company, and an 
argument based on the theory of “unforeseen circum- 
stances” demands additional indemnity. What then? 
The Council of State has further supplemented article 23 
by two recent decisions. 

In Société le Centre Electrique de Chatellérault v. le 
Ville de Chatellérault,” the municipality had decided to 
take over the operation of the company, but refused to 
pay an additional indemnity, which the company de- 
manded, arguing that post-war conditions in the last seven 


96 JOLLY, op. cit., pp. 163-164. For the French text, see pp. 190-191. 


97 (June 30, 1933), Recuet, Sirey, 1934: IIT: 17. See also comments by the 
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years had kept its receipts far below the normal level. 
The court brushed aside the contention that those years 
constituted a wholly unfair index of comparison, and held 
that the theory of “unforeseen circumstances” had no 
bearing in a case of repurchase. 

It is different when the company facing repeated defi- 
cits has already applied for relief, as was the case of 
Société d’ Eclairage Electrique de Bordeaux et du Midi.” 
If the government decides to take it over, either at the 
time when application for relief is made or later, the 
court held that the plea of “unforeseen circumstances” is 
applicable, even though no indemnity has been awarded 
or paid as yet. 

In other words, French courts distinguish between in- 
demnity payable as a consideration for a repurchase, and 
indemnity payable to meet repeated deficits on account 
of unforeseen circumstances not provided in the contract 
of franchise. In the former case, an initial payment of 
indemnity eliminates the company altogether, and sub- 
stitutes the municipality in its stead both as owner and 
operator. Such indemnity is payable annually till the 
final expiration of the term. But in the latter instance, 
payment of indemnity simply means that the state has 
agreed to assist the company in rendering service by as- 
suming part of the deficit. Such assistance founded on 
equitable grounds continues only as long as the circum- 
stances which brought it into being last.” 

The maximum term of a franchise is 40 years (article 
21 of the cahiers des charges standard form).’° It may 
be renewed indefinitely, as in the case of licenses.” If 
privately owned, it may be taken over by the state or the 
municipality at any time before the expiration of the 
term, after two years’ notice and upon payment of an in- 


98 (April 24, 1931), Recuem, Sirey, 1931: III: 433. 

99 See Achille Mestre, Imprévision et Rachat des Concessions de Distribution 
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demnity regulated in advance. Indeed, such right is or- 
dinarily reserved in the cahiers des charges (article 23 
of the standard form). If not, an act of Parliament 
is necessary, making special provisions for an indemnity, 
“ 

If application for renewal is denied, the state or the 
municipality itself may at the expiration of the term 
undertake generation and distribution of electricity. No 
payment need be made except for so much of the prop- 
erty which has not been amortized. Payment, then, must 
be effected within six months after expiration.“ But if 
operation is to be discontinued altogether before or after 
the expiration of the term, the operator must remove at 
his own expense all installations likely to prove encum- 
brances on public domain or nuisances on his own land, 
as in the case of licenses.*®* 

As already stated,” the end of the franchise may also 
come through court action. Likewise, cancellation or for- 
feiture will be decreed whenever the operator does not 
comply with all the conditions set forth in his cahier des 
charges." 

Finally, electric undertakings, whether operating under 
a franchise or a license, pay the following main taxes to 
the government: 

First, the so-called rents or “taux des redevances.” 
These are charges payable to the state for the occupancy 
of public domain. They are periodically regulated 
through a ministerial decree issued by the Department 
of Public Works, on the application of article 18, in con- 
junction with article 9, of the law of 1906, and article 5, 
of the law of 1925. Their classification was originally 


102 Supra p. 299. 
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essayed by the decrees of September 7, 1912, and May 
17, 1921. Later, they were doubled in toto by the decree 
of June 12, 1927.°° 

Second, the exploitation taxes, or “frais de contréle.” 
These are annual charges covering supervision and con- 
trol expenses during the life of the enterprise and payable 
to all three administrations—state, departmental, and 
municipal. Likewise, they are periodically regulated by 
a ministerial decree. In this case, that of October 26, 
1926, states that they may not exceed 40 francs per kilo- 
meter of electric line per year for undertakings under the 
exclusive supervision of the state, and 20 francs for com- 
panies under the exclusive supervision of the department 
or the municipality. 

Finally, the construction taxes, or “frais de contréle de 
la construction.” ‘These are charges covering supervision 
and control expenses during the initial construction of 
the electric plant. They are payable once, and as a rule 
amount to the annual charges of exploitation.*” 


THE STATE IN THE ROLE OF ENTREPRENEUR 


It remains now to consider that particular stage of the 
electric energy where the state is both operator and gov- 
ernment proper, that is, whenever (a) it furnishes serv- 
ice by assuming the role of entrepreneur and manager, 
and (b) it supervises such operation by conforming to 
the same legal standards of service and charges which 
any other private or mixed enterprise must enforce and 
practice. 

Public operation in France has been the rule for cer- 
tain industries, like railroads, posts and telegraphs, but 
the exception for others, like telephones and street rail- 
ways. Indeed, there were sporadic attempts made before 
1914 in the direction of a public electric system, and a 
concerted effort was launched during the war for a uni- 
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fied direction, if not ownership, on purely national de- 
fense plans. On the whole, however, the growth of the 
electric industry was invariably due to local initiative 
and to municipal enterprise. The state remained outside 
this new and fast growing industry, well satisfied with 
the role of legislator and supervisor. 

After the World War, however, it found it impossible 
to resist further from intervening and sharing in a some- 
what proprietary fashion in the production and distribu- 
tion of electric energy. The industry itself was ripe for 
such beneficial influence. Waste of energy went hand in 
hand with unnecessary spoliation of funds, causing high 
rates and obstructing the electrification of the country. 
In addition, jealousies between municipal authorities and 
private undertakings, spiced with court fights between 
producers and consumers, threatened to disrupt an other- 
wise efficient and honest administration." As a result, 
two laws were enacted to remedy an untenable situation, 
the first on August 11, 1920, and the second on July 19, 
ssa." 

The law of August 11, 1920, authorized public works 
and participation of the state in high tension plants in 
the liberated regions, and fixed the conditions under 
which exploitation of such plants would be carried out. 
It set up an authority of so-called mixed economy, where 
participants were both producers and the state in equal 
shares at a fixed rate of interest of six per centum per 
annum, and reserved control and supervision to the state 
by authorizing the Minister of Public Works to desig- 
nate the president of the council of administration (ar- 
ticle 5). 

On the other hand, the law of July 19, 1922, simply 
modified and supplemented that of 1906, by authorizing 
plants of high tension current (article 3 bis). With an 
eye on what was happening across the channel in Great 
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Britain, it authorized the creation of collective associa- 
tions, the so-called “organismes collectives specials,” 
first, to consolidate plants of production in large areas, 
operating in a somewhat scattered fashion under licenses ; 
second, to serve the local needs of all such plants through 
central generating stations; and finally, to assist in build- 
ing transmission lines to connect all points of distribution. 

It was further provided that, in the event of local in- 
terests refusing to codperate, the state had the right to 
intervene, and through syndicated organisms impose an 
obligatory consolidation for the interest of all concerned. 
This drastic step, however, has its limitation. It must 
be taken after due consultation with the local municipal 
councils, the prefectorial general councils, and the cham- 
bers of commerce. Participation in such enterprises by 
the state is yearly decreed in the budget, the so-called 
law of finances, through the Ministry of Public Works 
(article 30). 

The act of 1922 was followed by a series of decrees, of 
which (a) that of March 28, 1923, authorized the incor- 
poration of the Northern Electric Transportation Com- 
pany and the Eastern Electric Transportation Company; 
(b) the decree of July 29, 1927, abrogated the decrees 
of April 3, 1908, April 24, 1923, and October 14, 1924;** 
and (c) the decree of March 28, 1935, modified and sup- 
plemented that of July 29, 1927, concerning the applica- 
tion of relevant provisions of the law of 1906.** 

To obtain a franchise, a syndicate of associations must 
comply with a rigid set of formalities which may be out- 
lined briefly as follows."* The initial step must originate 
with the councils of all participating or to be affected 
municipalities and towns, in codperation with the local 
chambers of commerce and/or chambers of agriculture. 


112 Thus, for the year 1923, the total appropriations authorized amounted to 
five million francs (article 195, of the law of finances of June 30, 1923). 
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Following this preliminary move, the prefectorial gen- 
eral councils must pass upon the new project, and, finally, 
the whole “dossier” must be submitted to the Department 
of Public Works for its final determination. But the lat- 
ter will not approve until and unless the Council of State 
and the Superior Council of Electricity have concurrently 
established the public necessity for such a syndicate. 

Once the plan has thus been approved, the new under- 
taking may operate under one of the following forms:’*° 

(a) As a collective agricultural association, the so- 
called “Société d’Intérét Collectif Agricole,’ which is 
the most common form of collective societies authorized 
under the two laws of 1920 and 1922. It is a purely pri- 
vate undertaking in which the state has no interest except 
that of supervision under general laws; 

(b) As a syndicated association, the so-called “Associa- 
tion Syndicale,” which is an extended codperative rural 
enterprise, and operates with the financial assistance of 
the state (decree of September 27, 1926, as supplemented 
by departmental regulations of December 18, 1927); or, 

(c) As a municipal syndicate, the so-called “Syndicale 
des Communes,” which is a public or semi-public cor- 
poration, invested with the attributes of public utility and 
character and operating “en régie.” Such syndicates are 
under the direct supervision and control of the state, 
forming part of the local administration, and their opera- 
tion is governed by the decree of October 8, 1917, which 
regulated the application of the law of 1906 to municipal 
undertakings “en régie,” as modified by the decree of 
October 12, 1934.*"" 

This practice of operating public enterprises “en 
régie’ is purely continental, however its main character- 
istics may be found in our own ordinary form of a mo- 
nopoly. And it constitutes a class by itself. It exists 
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whenever the state or any of its political subdivisions 
openly engage in the management and operation of an 
undertaking. Then it is said that that particular industry 
is operating “en régie” and a state monopoly exists. Such 
monopoly, however, should never be taken for granted 
in France. Free competition under state or municipal 
supervision is the rule; monopoly is the exception. 

For creating and operating a monopoly there are two 
distinct ways. Either an act of Parliament is passed au- 
thorizing a legal monopoly, the so-called “monopole de 
droit,” as is the case of the “régies” in tobacco and 
matches; or, a charter under an exclusive title is granted 
by a municipality, bringing into existence a monopoly in 
fact, the so-called “monopole de fait.” The latter form 
operates as a municipal corporation either to exploit pub- 
lic resources, like water and gas, or to perform services 
indispensable to the welfare of the community but not 
usually of a profit-making character, like garbage collec- 
tion and sewage. The majority of such monopolies oper- 
ate as purely municipal services.’** 

Similarly, municipal electric syndicates operating 
under a monopoly of fact have a peculiar administration 
of their own. A director and a council of administration 
are appointed by the municipal council or councils, as 
the case may be, and confirmed by the prefect. It is their 
duty to deliberate on the accounts of the undertaking and 
vote on the budget. Finally, the results of the exploita- 
tion are entered under receipts and disbursements in the 
general municipal budget, thus making the integration of 
the syndicate with the local administration more com- 
plete.’ 

Municipal undertakings in general, whether operating 
“en régie” or as syndicates, are subject to a triple super- 
vision and control, particularly French in nature and 

118 GERARD JAULERRY, L’ ELECTRIFICATION DE LA REGION PYRENEENNE, (Paris: 
Giard, 1933), p. 79. 


119 DorEAU, op. cit., pp. 125-137. See also, for a comparative point of view, 
Doukas, loc. cit., pp. 620-623. 
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form. First, the state, impersonated by the central gov- 
ernment in Paris, reaches out over all, and through what 
has already been referred to as “tutelle administrative,” 
permeates the whole governmental fabric, seeing all and 
directing all. The closely-knit hierarchy of the ever- 
present “fonctionnaires” attends to that quite effectively.” 
Then come the prefects heading the various prefectures, 
which are miniature reproductions practically in every 
detail of the central government. And finally, the mu- 
nicipalities or communes are governed by the elective 
councils, who from their own membership and with the 
approval of the sub-prefect appoint the mayor.” 

The organization and exploitation of large electric 
power plants in France, as elsewhere, has raised the ques- 
tion of their financial setup. Especially in rural districts 
where transmission costs are extremely high, it has been 
found that local communities cannot finance such projects 
alone. The state must of necessity come to their assistance. 
To begin with, a consolidation under a new franchise 


implies the extinction of a great number of small com- 
panies. Their licenses must be cancelled, and some pro- 
vision must be made for the balance of their terms when, 
as is often the case, their grants have still years to run. 
Of all other things, repurchase agreements, as outlined 


123 


above,” are rigidly regulated and equally rigidly en- 
forced by existing legislation. 

As a result, the state has often undertaken to form, 
finance, and manage exclusively new syndicates as state 
undertakings.*** ‘Though it has the right in such cases 


120 See supra note 67. 

121 Supra pp. 149-150. 

122 H. BERTHELEMY, Op. cit., pp. 160-165, 239-240. See also supra note 13. 

123 Supra pp. 299ff. 

124 As of January 1, 1936, out of a total of 38,004 communities of 41,834,932 
population (census of 1931) in France there were without electric light and 
power only 2,236 communities of 754,947 population. Ministére des Travaux 
Publics, Statistique de la Production et de la Distribution de l’Electrique pour 
l'année 1935, (Paris: Imprimérie Nationale, 1937), p. 20. And this was largely 
the result of financial aid liberally provided by the State. Cf. Marcel Ulrich, 
“L’Industrie de la Production et de la Distribution d’Energie Electrique,” 
Technique Moderne, (February, 1933), 25(3): 93. 
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to expropriate with the approval of the Council of State, 
pursuant to the provisions of the law of May 3, 1841, 
nonetheless, it must fully comply with the requirements 
governing repurchase agreements, etc. There is a single 
exception to be noted here. The restriction of two years’ 
notice is summarily dispensed with. Repurchase by the 
state for the sole purpose of organizing a syndicate may 
take place at any time during the life of the license or 
franchise which is about to be cancelled or supplanted 
(article 3 bis of the law of 1922).’” 

Indeed, it may safely be stated that participation of the 
state in the organization of syndicated organisms in 
France is the rule. Its justification is found in their very 
growth. On the other hand, it is argued that since the 
law provided the initiative, it should also provide the 
means for carrying out its provisions. And the law of 
1922 was enacted on the theory that there should be even- 
tually participation of the state in the exploitation of new 
franchises for similar large undertakings on an obligatory 
tone. In the final analysis, it is added, the state is the 
only agency capable of carrying out a program for large 
electric power plants to operate over extensive areas. It 
not only has the power, but also the means. And what 
would undoubtedly interest some of our constitutionalists, 
France is not handicapped by any fundamental Charta. 
It has no constitutional hurdles, at least, of that federal 
variety we know of in this country, to surmount. It can 
surge ahead with the most ambitious of programs.” 

In actual practice, however, the law neither specifies, 
nor in any way limits the extent of state participation in 
the general electrification of the country. It states in gen- 
eral terms that: 


. . . The appropriations bill may determine for each year the 
total sum of capital to be invested in engagements which the 
Departments of Public Works and Agriculture are authorized 
to contract . . . and a decree of the administration will determine 


125 JOLLY, op. cit., pp. 5-7. 
126 DorEAU, op. cit., pp. 95-98. 
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. .. the terms and conditions under which such financial assist- 
ance by the state may be given . . . as well as the number of 
representatives which the state will appoint to the administra- 
tive council of the new company... .” 1°" 

In other words, the law leaves it to the discretion and 
to the initiative of both Departments of Public Works 
and Agriculture to carry out the intent of the law-maker, 
or the spirit and demand of the hour, as embodied in the 
1922 amendment of the law of 1906. Again, the civil 
servants of Paris and France have the opportunity to push 
diligently forward the electrification of the country and 
nation, or slow up its development considerably. And 
their discretion has greatly been enhanced recently by the 
decree of August 24, 1935, which has established the 
Superior Council of Electricity. 

The new Council has a complete and exclusive juris- 
diction over all production, transportation and distribu- 
tion of electricity. It must definitely be consulted con- 
cerning franchises to be granted to undertakings of a 
public character and structure, or in which the state is 
to be a participant. Indeed, its advice is mandatory (a) 
on all projects of law concerning electric energy, (b) on 
all applications of franchises of public utility character, 
including hydro-electric plants, (c) on state appropria- 
tions and grants-in-aid to electric undertakings of any 
description, and (d) on the membership of commissions 
of rate revision (articles 1-3).’* 

The membership of the Council is 75, appointed by a 
decree on the advice of the Minister of Public Works. 
Of them, 25 represent the producers of electricity at large, 
and 25 the public, five are senators, five are deputies, and 
the remaining 15 are state employees, representing the 
various Departments in Paris (articles 4 and 6). Except 
for the senators and deputies, who participate as long as 
they are members of Parliament, the rest serve for four 


127 Jbid., p. 99. 
128 Supra, p. 296. 
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years (article 9). It is governed by a committee of 
13, comprising the president of the Council, as chairman, 
and 12 representatives in equal numbers of the three 
groups as members, and it is subdivided in sections 
charged with the production, transmission, distribution, 
and even exportation of electric energy throughout 
France (article 13). Its executive functions are admin- 
istered by a special Secretariat, as well as through the 
Department of Public Works (article 22). 


CONCLUSIONS 


The foregoing is not claimed to be a complete story of 
the ownership, management and regulation of electric 
undertakings in France. Due to the peculiarities of the 
French legal system, and the abundance in legislative 
acts, regulatory decrees and court decisions, covering this 
particular phase of public utility operation, a more in- 
tensive study than the one afforded here is warranted. 
The entire field of public utilities as understood and prac- 
tised in France must be considered in its totality. How- 
ever, from what has been described above, one may safely 
venture to state a few postulates: 

An electric undertaking may operate under a license. 
This is not a contract, but simply a revocable permit, re- 
served for enterprises generating and distributing to the 
public not more than 100 kilowatt-hours of energy. 

Or, it may operate under a franchise. This is dual in 
character: (a) legal or contractual, enforceable as origi- 
nally approved, and (b) conventional or regulatory, en- 
forceable as conditions warrant. 

Application for either license or franchise must in- 
clude standard specifications of service and plant, and 
maximum rate schedules. 

Operation is approved through a cahier des charges, 
which serves as the charter and by-laws of the new com- 


pany. It describes all rights granted and all obligations 
undertaken. 
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The organization may be classified under four heads; 
namely, (a) private ownership and management, (b) 
“en régie,” (c) mixed, and (d) state or municipal. 

Both license and franchise are granted for a determined 
period, which is renewable indefinitely. They may be 
taken over by the government at any time after two years’ 
notice and upon payment of an indemnity regulated in 
advance. The two years’ notice is dispensed with in the 
case of consolidation of plants and networks of electricity. 

Though periodical revision of rates is provided for, it 
can be hastened through court action on a petition based 
on unforeseen circumstances—the old plea of “force 
majeure.” Likewise, a temporary or permanent amend- 
ment, or even cancellation of the original cahier des 
charges may be decreed. 

Service standards must constantly improve, as the state 
has the power to intervene with new regulations. 


Service may not be interrupted except by court sanc- 
tion. Thus, continuity and regularity of service are im- 
plied and strictly enforceable. 


There is a triple administration having jurisdiction 
over electric enterprises; namely, (a) the mayor, (b) the 
prefect, and (c) the Minister of Public Works. In ad- 
dition, there are (a) a Committee of Electricity, (b) a 
Committee of Distribution, and (c) a Superior Council 
of Electricity, their membership representing the state, 
the producers and the consumers in equal numbers. 


Laws and regulations may not be challenged on consti- 
tutional grounds—this bogy of American federalism. But 
the courts will safeguard threatened interests by halting 
application or enforcement of laws on grounds of legal- 


ity—a plea of abuse of authority by the enforcing govern- 
mental agency. 





Jurisdiction over the interpretation of contracts of elec- 
tricity belongs exclusively to the administrative courts; 
their enforcement must be sought in the civil courts. 
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Finally, regulation of electric undertakings in France 
may be said to be still in the experimental stage. Indeed, 
laws and regulations are ever in a state of flux. But it 
must be emphasized that whatever system of supervision 
and control there exists, it is efficient and honest. And 
if the technologists make an additional effort to keep pace 
with the legislators, the electric industry of France will 
reach the highest peak of efficiency and service. 





DO GOVERNMENT ATTORNEYS WELCOME DIRECT 
RESPONSIBILITY? 


JAMES FORRESTER DAVISON 
Associate Professor of Law, The George Washington University 


In an address to the practitioners before the Interstate Commerce 
Commission in 1930, Mr. Chief Justice Hughes pointed out that no 
political program could succeed without “‘finding that rare combina- 
tion of intelligence and rectitude without which any program of ad- 
ministration may prove to be a curse.” * In the current criticism of 
law and government there appears to be the feeling that govern- 
ment attorneys do not supply the need that Mr. Chief Justice Hughes 
so ably voiced. The status of the legal profession is now at a low 
ebb and the status of government administrators at an equally low 
ebb. When the two are combined one gets an alarming picture of 
the nation’s distrust of some of its most important officials. An Eng- 
lish government lawyer, writing on this charge, which has also been 
made in England in recent years, said that it was not to be supposed 
that by becoming attorney for one client only a lawyer lost his ethical 
values and principles of responsibility.2 However, in recent years, 
many people ask if that is not what has happened to government 
attorneys in the Federal departments. 

One of the great demands of our time, coming from business and 
industrial units and leaders, is the demand that government be made 
intelligible to them in such a way that they will know what to ex- 
pect in the administration of statutes, even though what the statutes 
will require may not be pleasing to them. Business and industry on 
the whole are enormously flexible as compared with government 
departments, and even restrictive laws can be compensated for, if 
business and industry know approximately how those laws will im- 
pinge upon everyday operations. Ever since the early days of the 
N.R.A. there has been the persistent charge of usurpation by gov- 
ernment bureaus of unconstitutional powers. This has been followed 
by the demand that the courts be enabled at the earliest moment to 
pass upon the meaning and extent of such new governmental powers. 
The judicial form of cases permitted under the limits of Article III 
of the Constitution of the United States has prohibited District 


1 Hughes, Address to Practitioners Before the Interstate Commerce Commis- 
sion. U.S. Daily, Nov. 1, 1930, p. 2, cols. 3, 4. FRANKFURTER AND DAVISON, 
CAsEs ON ADMINISTRATIVE LAw, p. 18 (1932). 

2 Gwyer, The Powers of Public Departments to Make Rules Having the Force 
of Law (1927) 5 J. or Pus. Apm. 404. 
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Courts, Circut Courts of Appeals, and the Supreme Court of the 
United States (all created thereunder) from giving advisory opin- 
ions as to the meaning and constitutionality of projected or newly 
passed legislation.* There is a sound historical background involv- 
ing the prestige and dignity of those courts which has led to such 
restrictive interpretation of their powers. To maintain their inde- 
pendence, they must be completely free from current political fights.* 
On occasion, however, they have gone much beyond the needs of the 
individual controversy before them and given what looks suspiciously 
like an advisory opinion as to future lines of legislative activity, as 
for example, in the Schechter Poultry Corporation Case® and in the 
A.A.A. Case.® Questions of law may be certified to the Supreme 
Court from the Circuit Court of Appeals and the Court of Claims. 
These questions come close again to advisory opinions.” It is not 
surprising, therefore, that business and industrial groups should de- 
sire that some method be provided for testing the validity of any 
laws and regulations made thereunder before they are enforced gen- 
erally against citizens. 

Admittedly it is not possible to persuade the constitutional courts 
to provide advisory opinions. It would probably also be undesirable 
were it possible, for the reasons mentioned above. Not only is it 
difficult to know the validity of regulations and of acts, it is even 
more difficult at times to forecast the type of regulations that may 
be made and enforced against private citizens under new and exist- 
ing legislation. The power of making rules and regulations to im- 
plement statutes is, at the present time, largely discretionary, and 
only rules of procedure are generally specified by which the parties 
principally interested have an opportunity to present their case. In 
the later N.R.A. code hearings it was found both helpful and neces- 
sary to adopt the technique of public notice and hearing to interested 
parties.* And a procedure of that type has been found useful under 
the Flexible Tariff Acts® and also with respect to the trade agree- 


3 Muskrat v. United States, 219 U. S. 346, 31 Sup. Ct. 250, 55 L. ed. 246 
(1911); Willing v. Chicago Auditorium Assn., 277 U. S. 274, 48 ae Ct. 507, 
7s ke ed. 880 (1928); Nashville C. & S. L. R. Co. v. Giallate 288 U. S. 249, 
53 Sup. Ct. 345, 77 L. ed. 730 (1935); Haworth v. AEtna Life Ins. Co., 300 
U. S. 227, 57 Sup. Ct. 461, 81 L. ed. 617 (1937). 

(19 _— SuprEME Court 1n Unirtep States History. Vol. 1, pp. 108ff. 

5 Schechter Poultry Corp. v. United States, 295 U. S. 495, 55 Sup. Ct. 837, 79 
L. ed. 1570 (1935). 

6 United States v. Butler, 297 U. S. 1, 56 Sup. Ct. 312, 80 L. ed. 477 (1936). 

7 White v. Johnson, 282 U. S. 367, 371, 51 Sup. Ct. 115, 75 L. ed. 388 (1931). 

8 Aiken, Administrative Law and Procedure Under N.R.A. Chapters 8, 9. 
N.R.A. ORGANIZATION StupiEs SEcTION 1936. 

942 Srar. 858, §§ 315-6 (1922), 19 U. S. C. §§ 154, 156 (1934); 46 Srar. 
500, §§ 336-7 (1930). 
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ments negotiated under the Trade Agreements Act.’° In this way 
responsibility can be placed upon the departmental boards concerned 
or independent agencies, for giving a guide to the theories of admin- 
istration which the board or agency is likely to follow in ensuing 
periods. 

At the present time such rules and regulations as exist deal almost 
exclusively with procedure and not with general considerations of 
policy. It is not possible to specify every possible situation that a 
board or agency may have to deal with, but its general lines of pro- 
cedure should be carefully worked out with respect to pending cases, 
and after consultation with the bodies principally affected by such 
acts. The old argument that the common law method of trial and 
error is the only feasible one is the argument of least resistance and 
also the cloak of those who wish to dodge responsibility for any con- 
sistent theories of administration and government. The specialized 
interests are not so different in the last resort as many abstract ar- 
ticles on this subject would have one believe. The startling experi- 
ence of the N.R.A. codification was that principles of fair competition 
could be applied effectively to many diverse industries in their funda- 
mentals and that only local variations were generally necessary to 
deal with specialized groups, the fundamental principles being equally 
applicable to all.1* Moreover, not every implementation of an act 
can be complete until years of experience have been gone through. 
But general policies may usefully be embodied in statements of prin- 
ciple which can be elaborated and specified from time to time by 
the approved common law method of trial and error. Even the com- 
mon law proceeded from certain general concepts, as, for example, 
from the development of the writs of trespass,’* and is not, as many 
writers would have one believe, an entirely haphazard development 
of individual and unrelated cases. Trial and error are no good if 
the only lesson they teach you is more trial and error. The funda- 
mental rules of contract and tort of the common law differ very little 
in their essential outlines from the corresponding rules of the civil 
law. A study of the Roman Law (Dig. ix 2 ad legen Ac quiliam) 
as carried on in Dean Pound’s seminar in Roman Law showed how 
our common law in torts and crimes had developed a continuity of 
principle directly parallel to that of the Roman Law. And students 
of comparative law have long been familiar with the striking parallels 
between the common law theory of consideration and the Roman 


1048 Strat. 943, c. 474 (1934). 


11 BuracHty & OATMAN, ADMINISTRATIVE LEGISLATION AND ADJUDICATION 
(1934) 266 et seq. 


12 MAITLAND, LECTURES ON THE ForMs oF ACTION. 
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Law causa.* The Napoleonic Code with its interpretations also has 
striking parallels to modern common law as the result of over a hun- 
dred years of application. The tendency to regard the common law 
method of development as something uniquely hapiiazard is an in- 
sult to the intelligence of the great lawyers of the past and one which 
neither Blackstone nor Chancellor Kent would accept. 

So, although a statement of general principle has often been iden- 
tified with systems of law on the continent of Europe, to the serious 
student of the common law it is a recognized commonplace. Dean 
Pound has many times pointed out the development of general prin- 
ciples in equity starting from what was claimed originally to be a 
series of ad hoc situations.** The experience of boards and agencies 
is such that general principles as well as specific rules can usefully 
be enunciated for the purpose of implementing the policy of modern 
federal agencies. This is especially true where the agency will have 
the guidance of interested advice of business and industry at grip 
with practical details. In the law of evidence, we now listen to in- 
terested witnesses, although two hundred years ago we did not. Is 
it too much to expect that in administration we should also listen 
to interested parties in order to learn the nature of their claims and 
difficulties? The desire to evade the responsibility for the enuncia- 
tions of principles and policy to many people seems to be the con- 
trolling reason for a consistent refusal to attempt to implement legis- 
lation conferring general discretionary powers with respect to certain 
well defined aims. Can it be that the objection of the federal bar 
voiced’® in recent years is an unwillingness to accept a responsibility 
which, while admittedly heavy, is indispensable for the effective and 
impartial administration of our laws? One is unwilling to assume 
that this is the motive, but the refusal to recognize the merits of 
such a situation in the face of an overwhelming demand from busi- 
ness, industry and private practitioners leads one to the unpleasant 
hypothesis of inadequacy of talent from this point of view of many 
administrators. 

Section I of the draft bill*® sponsored by the Special Committee 
on Administrative Law of the American Bar Association provides 
for the compulsory implementation of existing and new federal leg- 
islation. This applies principally to administrative agencies whose 


18 Lorenzen, Causa and Consideration in Contracts (1919) 28 YAte L. J. 621. 


14 See, for example, Pound, Administrative Application of Legal Standards 
(1919) 44 A. B. A. Rep. 445, where he traces the development of standards 
from rules and principles. 

15 See Federal Administrative Law Recommendations, Some Issues Involved 
(1937) FreperaL, Bar AssocIATION JouRNAL, 105, 107. 


16 See Appendix for text of draft bill on Administrative Law Reviews. 
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activities affect directly large national industries. By providing notice 
and hearing to interested groups, it is sought to attain that complete 
picture of the situation without which no administrative group can 
effectively make rules and regulations. For the reasons given above, 
it is most desirable that these industries have some idea of the type 
of policy the government is likely to follow in ensuing years. There 
is also protection provided by the section for individuals who act 
under the authority of existing rules which later are declared invalid. 
By this means it is sought to avoid the confusion and wasteful liti- 
gation that follows the breaking down of special regulations, as the 
codes formulated under the National Industrial Recovery Act. In 
order adequately to test the validity of special rules and regulations 
a procedure akin to a declaratory judgment, but in the light of the 
Supreme Court’s utterances on this subject,’? not clearly within the 
jurisdiction of a constitutional court, it became necessary to assign 
the jurisdiction of the testing process to a legislative or administra- 
tive court. The peculiar and changing status of the United States 
Court of Appeals of the District of Columbia’* together with the 
inability of that court to operate outside the territorial limits of the 
District of Columbia apparently led the Bar Association committee 
to select the Court of Claims instead.1® That court is clearly not 
a constitutional court,?° and, moreover, has commissioners to take 
evidence and conduct hearings throughout the various states of the 
Union.” In this way the expense of hearing is reduced by enabling 
attorneys to take up the matter locally with the visiting commissioner 
of the Court of Claims, and thus the remedy which the act provides 
will be made available to a much larger number of persons than any 
other suggested alternative would permit; that is, of course, if one 
excludes the possibility of creating a new hierarchy of federal ad- 
ministrative courts sitting throughout the country as do the present 
Federal District Courts and Circut Courts of Appeal. The pos- 
sibility of this large federal administrative hierarchy has been aban- 
doned because of the lack of support for the proposition in and out 
of Congress. As the Court of Claims already passes upon the va- 


17 See note 3 supra. 

18 Keller v. Potomac Elec. Co., 261 U. S. 428, 43 Sup. Ct. 445, 67 L. ed. 731 
(1923); Ex parte Bakelite Corp., 279 U. S. 438, 49 Sup. Ct. 411, 73 L. ed. 789 
(1929) ; O’Donoghue & Hitz v. United States, 289 U. S. 516, 53 Sup. Ct. 740, 
77 L. ed. 1356 (1933). Statutory changes of the jurisdiction of these courts 
have changed both their names and their jurisdiction re administrative orders: 
see Federal Radio Comm. v. Nelson Bros., 289 U. S. 266, 53 Sup. Ct. 627, 77 
L. ed. 1166 (1933). 

19 See section 2 of draft bill, Appendix, infra. 28 U.S. C. §§ 241-293 (1934). 
93) v. United States, 289 U. S. 553, 53 Sup. Ct. 751, 77 L. ed. 1372 

21 28 U. S. C. §§ 269, 270 (1934). 
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lidity of many diverse federal statutes in passing upon claims against 
the United States,** there seems to be no novel extension of its juris- 
diction such as to justify any fear of its competence in this field. 

The other provisions of the bar committee’s draft bill** which bring 
up the question of governmental responsibility appear particularly 
with reference to the creation of intra-departmental boards. At the 
present time, by statute or mere administrative order, most of the 
independent agencies in Washington function in fact in a series of 
de facto boards made up of departmental officials. The same situa- 
tion is also largely true according to the researches of the Brookings 
Institution and the great executive departments of the government. 
There is, however, no general recognized acceptance of the de jure 
validity of this method of administration and it is to regularize an 
actual situation rather than to adopt a novel form of procedure that 
Section III of the draft bill provides for the creation of these intra- 
departmental boards. The needs of different departments are bound 
to vary, but a minimum of three members would seem to be adequate 
to take care of the needs of different types of administration. Some 
boards may require five or seven members, as the case may be. The 
presence of at least one lawyer on the board is to have someone who 
will arrange the evidence and the conclusions of the board in a man- 
ner that will facilitate the reading of the record by the reviewing 
court or departmental official. The knowledge of rules of evidence 
is not so important as the presentation of a record in a form that 
a court can later reach an intelligible decision on the record. Even 
if the nonlegal members of the board overrule the lawyer on the ad- 
missibility of certain evidence, legal principles could be adequately 
observed by providing that the lawyer member of the board shall be 
responsible for preparing the record and the opinion of the board. 
More lawyers would only reduce the value of the board’s technical 
experts, for the details of the technical application of these new stat- 
utes so essential to the building of an adequate record can only be 
understood properly by technically trained administrators. 

The suggestion that these boards would be mere puppets of the 
department heads and, therefore, their findings of fact would be un- 
reliable may be answered on two grounds. First, the presence of a 
lawyer member who prepares the record and the review of that 
record by an independent court on questions of law and constitu- 
tionality would generally indicate to the trained judicial investigator 
whether or not a sincere attempt had been made to find the facts. 
Second, all administrators are fallible, and there is no doubt a leeway 


2228 U. S. C. §250 (1934). 
28 See section 3 of draft bill infra. 
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for error in judgment or bias in judgment which would not be ap- 
parent to the court, at least as to the extent of rights of parties in- 
volved. The objection, however, has equal potency with respect to 
trials in courts of justice, especially jury trials. The trained admin- 
istrative mind seems no less likely to arrive at a fair approximation 
of the facts than the untrained juror or the trial judge. Out and 
out bias, of course, may do injury, but it also does injury when found 
in a judge, as any trial lawyer can tell you after listening to the 
judge’s charge to the jury. In the last resort we have to rely on the 
integrity of administrators, and departmental intrigue and promotion 
being what it is, certain cases of unfairness probably will occur. 

In evaluating any system of administration it is important to con- 
sider what the alternative is for the system presented for approval. 
The alternative hearing urged by many lawyers and bar associations 
is a complete trial de novo on the law and the facts. This involves 
one more fallible judicial tribunal where the prejudices of jury or 
trial judge imposed upon the prejudice of the administrators, which 
removes the case one further step from the abstract idea of justice. 
And both the jury and the judge would be less familiar with the tech- 
nical aspects of the situation. Moreover, the time and money con- 
sumed in a complete retrial of the issues would effectively paralyze 
the administration of many new laws as completely as it has the 
administration of state public utility laws. So, considering the alter- 
native, it would seem the risk of one bias, which is subject to a limited 
court review, if the parties demand it, is the preferable situation 
because of the relative speed obtained in arriving at a final decision. 
The intra-departmental board would be made up of members not 
otherwise interested in the case and, unless government administra- 
tors can be forced to accept a certain degree of responsibility, there 
will never be efficient administration. Such direct responsibility is 
placed in the draft bill by requiring all manner of evidence and other 
advice on the matter be published in the record, which must be pre- 
sented by the board for the reviewing court. In this way, it is pos- 
sible to know just what would influence the board below in arriving 
at its decision and certain technical difficulties of the rules of evi- 
dence as to the board having before it the basis for individuals’ opin- 
ions will be renewed both in the letter and in the spirit. Opinion 
evidence that technicians supply for the assistance of these boards 
and commissions usually contains additional evidential material 
which is bound to affect the final decision but is not under present 
circumstances available to the private individual as it should be under 
the requirements of a full and fair hearing. Administrators cannot 
escape responsibility for erroneous decisions by saying the court had 
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another record than they had if the administrators making the de- 
cision had the task of preparing the record for the court. In this 
way responsibility can be more directly placed and opinion evidence 
can be more accurately determined on the basis of mere technical 
knowledge or additional factual material. Confidential material could 
be kept confidential in such a board also, it is maintained. 


The review prescribed by the draft bill** is simply a specification 
in detail of a series of principles which the courts themselves have 
enunciated for their own guidance.*® These are principles known 
as principles of judicial self-limitation. The alternative of a com- 
plete judicial trial de novo on the law and facts, which many lawyers 
think should be granted,”* has at no time been asked for by the courts 
themselves, except with respect to matters of constitutional right, 
and even in that field, the Supreme Court has recently indicated that 
the findings of an administrative tribunal appointed by law and in- 
formed by experience should be given prima facie validity.27 The 
courts have definitely refused to participate in an administrative 
process,”* and an attempt to confer upon them generally review of 


24 See section 4 of draft bill infra. 
25 Crowell v. Benson, 285 U. S. 22, 52 Sup. Ct. 285, 76 L. ed. 598 (1932). 
26 See, for example, Crowell v. Benson, 285 U. S. 22, at 58ff. (1932). 


27 St. Joseph Stock Yards Co. v. United States, 298 U. S. 38, 53, 56 Sup. Ct. 
720, 80 L. ed. 1033 (1936). 

Mr. Chief Justice Hughes, at p. 53: “But this judicial duty to exercise an 
independent judgment does not require or justify disregard of the weight which 
may properly attach to findings upon hearing and evidence. On the contrary, 
the judicial duty is performed in the light of the proceedings already had and 
may be greatly facilitated by the assembling and analysis of the facts in the 
course of the legislative determination. Judicial judgment may be none the less 
appropriately independent because informed and aided by the sifting procedure 
of an expert legislative agency. Moreover, as the question is whether the 
legislative action has passed beyond the lowest limit of the permitted zone of 
reasonableness into the forbidden reaches of confiscation, judicial scrutiny must 
of necessity take into account the entire legislative process including the reason- 
ing. and findings upon which the legislative action rests. We have said that 
“In a question of rate-making there is a strong presumption in favor of the 
conclusions reached by an experienced administrative body after a full hearing.” 
Darnell v. Edwards, 244 U. S. 564, 569. The established principles which 
guides the court in the exercise of its judgment on the entire case is that the 
complaining party carries the burden of making a convincing showing and that 
the court will not interfere with the exercise of the rate-making power unless 
confiscation is clearly established. Los Angeles Gas Co. v. Railroad Commission, 
289 U. S. 287, 305; Lindheimer v. Illinois Telephone Co., 292 U. S. 151, 169; 
Dayton Power & Light Co. v. Public Utilities Commission, 292 U. S. 290, 298. 

See statistics showing record of Administrators in the matter of Court re- 
versals as compared with Upper Court reversals of Lower Court decisions given 
in McGuire, Reforms Needed in the Teaching of Administrative Law (1938) 
6 Geo. Wasn. L. Rev. 171, 172-4. Under present laws the Administrators ap- 
pear to have a better chance of being upheld as correct in their decisions, than 
do the lower Federal Courts. 


“say v. Potomac Elec. Co., 261 U. S. 421, 43 Sup. Ct. 445, 67 L. ed. 731 
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administrative findings in an administrative way is unconstitutional. 
A general review of the law and facts, therefore, seems indistinguish- 
able from the general administrative process and cannat be conferred 
wholesale upon constitutional courts. Its utility seems principally to 
enable both administrators and attorneys for private clients to fur- 
ther obscure the issue and will be a profit only to the legal profes- 
sion,”® who will be able to develop the profit of their services and 
further the opportunities for escaping responsibility under the tech- 
nical rules of procedure of a court of justice. If government attor- 
neys should actually desire, this judicial review de novo, it would 
seem only an attempt to provide additional work and additional ex- 
cuses for their existence. 


29 See illustrations of well-known Utilities Litigation lasting from 6 to 14 
years referred to in the concurring opinion of Mr. Justice Brandeis in St. 
Joseph Stock Yards Co. v. United States, 298 U. S. 38, 82ff., 56 Sup. Ct. 720, 
80 L. ed. 1033 (1936). 


APPENDIX 
A Br 


To provide for the more expeditious settlement of disputes with the United 
States and for other purposes. 

Be it enacted by the Senate and House of Representatives of the United States 
in Congress assembled: 

Section 1. IMPLEMENTING RULES AND REGULATIONS.—That within one year 
from the effective date of this act and with the approval of the President, the 
head of every department or independent establishment of the Federal govern- 


ment, including every board, commission, authority, or other agency of the United 
States (hereinafter in this act referred to as department), after publication of 
notice to and hearing interested parties, shall issue rules and regulations to 
implement every statute affecting persons or property, required to be admin- 
istered or enforced by such department, by rules of procedure and definitions 
of policy for the purpose of filling in the details of such statute. Such rules 
and regulations may be amended from time to time with the approval of the 
President. All such rules and regulations and amendments thereof shall be 
published in the Federal Register within ten calendar days from the date of 
their approval by the President, and shall not be effective until published, ex- 
cept in a public emergency stated in the regulation. No provision of any statute 
affecting any obligation, privilege, license or permit shall apply to any act done 
or omitted in good faith in conformity with a rule or regulation or amendment 
thereof even though the rule, regulation or amendment has been judicially de- 
termined to be invalid. This period of immunity shall extend only for thirty 
calendar days from the date of publication in the Federal Register of notice 
of the judicial determination of the invalidity of the rule, regulation or amend- 
ment thereof. No court shall hold any rule, regulation or amendment invalid 
except when it violates the Constitution of the United States or is in excess of 
the authority conferred by the statute or statutes pursuant to which it is issued. 

Section 2. Jupicra, REvIEW oF RULES AND REGULATIONS.—That in addition 
to the jurisdiction heretofore conferred upon the United States Court of Claims, 
such court shall have exclusive jurisdiction, upon petition filed in accordance 
with the rules of the said court, to hear and determine whether any rule or 
regulation issued in accordance with Section 1 of this act is in accordance 
with the Constitution of the United States and the statute under which it is 
issued. Upon the filing of any petition alleging the invalidity of a rule or regu- 
lation, the Court of Claims may refer such petition and any reply thereto 
whether by answer, demurrer, or otherwise, to a commissioner of said court 
for the taking of such evidence as shall be material and relevant thereto. The 
Court of Claims shall have no power except to approve or annul the rule or 
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regulation, and if annulled, the said rule or regulation thereafter shall not have 
any force or effect except as to the period of immunity as provided in section 1 
hereof: Provided, That nothing contained in this section shall prevent the de- 
termination of the legality of any rule or regulation which may be involved in 
—_~ suit in any court of the United States as now or hereafter authorized by 
aw. 

Section 3. (a) SratuTory APPROVAL AND AUTHORITY FOR ADMINISTRATIVE 
BoarDs AND PRESCRIBING THEIR PRocEDURE.—That every head of a department 
shall from time to time designate three employees of such department for each 
intra-departmental board (including the field services of such department) 
which may be necessary and desirable. Whenever practicable, such boards 
shall be designated in the various sections of the United States. At least one 
employee designated for each such board shall be a lawyer, who shall act as 
chairman of the board. When the members of any board are not engaged in 
the hearing of administrative appeals as hereinafter provided, such employees 
shall be assigned to other appropriate duties in the service of the department 
concerned. No member of a board hearing a particular case shall have previ- 
ously decided the case or shall have been responsible for the issuance of any 
rule or regulations which may be involved. Each such board shall be free and 
independent in the hearing of administrative appeals and it shall be the duty of 
— board to make in writing impartial and just findings of facts and decisions 
thereon. 

(b) That when any person (which term wherever used in this act shall in- 
clude a corporation, partnership or other business organization) is aggrieved 
by a decision, act or failure to act by any officer or employee of a department, 
such person may notify the head of department in writing as to his objections 
thereto, specifically requesting that the claim or controversy be referred to a 
board for hearing or determination; Provided, such notice be given not more 
than thirty calendar days after the date of receipt of a registered letter notify- 
ing him of the decision, act or failure to act. Upon receipt of such written 
objections, they shall promptly be referred to an intra-departmental board for 
the department concerned. At a time and place to be designated and communi- 
cated to the aggrieved person he shall have an opportunity at an early day for 
a full and fair hearing before said board, at which time there shall be intro- 
duced into the record the testimony and any documents or objects relating to 
the administrative appeal before said board. A stenographer shall be assigned 
to the hearings before said board to take and transcribe the testimony. The 
testimony and other evidence shall be reduced to a written record and filed in 
the department concerned and a copy thereof shall be furnished the aggrieved 
person upon his written request therefor, at a charge not exceeding fifteen cents 
per page. Within thirty calendar days from the day the evidence and argu- 
ments are closed the said board shall make separate findings of facts and de- 
cision thereon, which shall be subject to the written approval, disapproval or 
modification of the head of the department concerned or of such person as he 
shall designate in writing to act for him. A copy of said findings of fact and 
decision, showing the action of the head of the department concerned or his 
representative, shall be filed in the department as a part of the written record 
in the case and a similar copy shall be sent by registered mail to the aggrieved 
person. The United States shall take such action as may now or hereafter be 
provided by law to enforce the decision of the department unless there be an 
appeal therefrom as hereinafter provided. 

(c) That the chairman of any board, upon request of any party, shall have 
the power to require by subpoena the attendance and testimony witnesses and 
the production of documents and all other objects shown to be necessary in the 
proceedings before said board. In event of disobedience to a subpcena, the said 
chairman, or any party to a proceeding before said board, may apply to any 
district court of the United States having jurisdiction of the witness for an 
order requiring his attendance and testimony and the production of all docu- 
ments and objects necessary to the hearing and decision of the board. The 
chairman of the board shall be authorized to administer oaths to witnesses, 
and there shall be a right of examination and cross-examination of witnesses. 

(d) That when the matter in controversy is such that the delay incident to 
the hearing and decision of the case is contrary to the public interests and there 
is administrative action or inaction to the detriment of the aggrieved person, 
the findings of facts and decision made by the board shall state the amount of 
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pecuniary damage suffered by the aggrieved person and upon approval thereof 
by the head of the department concerned, the amount of damages so approved, 
it acceptable to the aggrieved person, shall be certified to the Congress for an 
appropriation with which to pay the same. 

(e) That where the matter arises out of the conduct of the activities of any 
commission, board or other agency consisting of not less than three members, 
hereinafter referred to as independent agency, it may be provided by rule or 
regulation that such matter shall be heard in the first instance by one of its 
trial examiners, who shall file with the independent agency his written find- 
ings of facts and decision, and shall forward a copy or copies thereof by regis- 
tered mail to the other party or parties concerned. The independent agency 
may thereupon enter such order as it may deem proper; Provided, however, 
that if the other party or any of the other parties concerned, within thirty 
calendar days after the mailing of the trial examiner’s findings of fact and 
decision, shall file with the independent agency written objection to such find- 
ings of fact or to such decision or both, the independent agency shall not enter 
its order without first holding a public hearing upon notice to such other party 
or parties concerned. 

Section 4. Jupicra, Review or Decisions oF ADMINISTRATIVE BoARDs.— 
That any party to a proceeding before any board or independent agency as 
provided in Section 3 of this act who may be aggrieved by the findings of fact 
and decision of such board, as approved by the head of department, or the de- 
cision of any independent agency may within thirty calendar days from the 
date of the sending of a copy thereof to him by registered mail appeal there- 
from to the Circuit Court of Appeals of the United States within whose juris- 
diction such party resides or maintains his principal place of business. The 
written appeal shall set forth the alleged errors in the decision of the inde- 
pendent agency or in the decision of the board as approved, modified, or re- 
versed by the head of the department concerned, as the case may be. The 
Attorney General of the United States and the chairman of the board or in- 
dependent agency shall each be served by registered mail with a copy of the 
written appeal, and it shall be the duty of the Attorney General of the United 
States to cause appearance to be entered on behalf of the United States within 
thirty calendar days from the date a copy of the appeal is sent to him by reg- 
istered mail, and it likewise shall be the duty of the chairman of the board or 
independent agency concerned within thirty calendar days to cause to be pre- 
pared and filed with the Clerk of the Court of Appeals with which the appeal 
is filed a full and accurate transcript of the entire record in such proceeding 
before the board or other agency, including the approved, disapproved or modi- 
fied findings of fact and decision reached by the board or the findings of fact 
and decision reached by the independent agency, as the case may be. The testi- 
mony and evidence taken or submitted before said board or independent agency, 
duly certified and filed as aforesaid as a part of the record, shall be considered 
by the court as the evidence in the case. Such court may affirm or set aside 
the decision or order of any board or independent agency or may direct such 
board or independent agency to modify its order in accordance with law. No 
such decision or order of any board or independent agency shall be set aside by 
said court unless it is shown that the decision or order is unsupported by evi- 
dence, or was issued without due notice and a reasonable opportunity having 
been afforded for a hearing, or was based on arbitrary and capricious findings 
of facts, or is beyond the jurisdiction of the board or independent agency, or 
infringes the Constitution or statutes of the United States. 

(b) The jurisdiction of the Circuit Court of Appeals of the United States 
shall be exclusive and its judgment or decree shall be final, except that same 
shall be subject to review by the Supreme Court of the United States upon 
writ of certiorari or certification as provided in Sections 239 and 240 of the 
Judicial Code, as amended (U. S. C. Tit. 28, Secs. 346 and 347); Provided, 
That where the cause of action or controversy is otherwise within the juris- 
diction of the United States Court of Claims as provided in Sections 136 to 
187, inclusive, of the Judicial Code, as amended (U. S. C. Tit. 28, Secs. 241 
to 243, inclusive), the appeal as provided in this section may be to the said 
Court of Claims; And provided further, That the Circuit Courts of Appeal 
and the Court of Claims, as the case may be, shall be authorized to remand 
any case to the board or independent agency to take such further evidence as 
in the discretion of the court may be required, but no objection that has not 
6 
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been urged before the board or independent agency, as the case may be, shall 
be considered by the court, unless the failure or neglect to urge such objection 
shall be excused because of extraordinary circumstances. 


Section 5. Jurispicrion of Courts To Impos—E DAMAGES WHERE APPEAL 
Was For DeL,ay.—That the Courts of Appeal of the United States or the Court 
of Claims, as the case may be, shall have jurisdiction and power to impose 
damages in any case where the decision of the board or independent agency is 
affirmed and it appears that the petition was filed merely for delay. 

Section 6. ExceprioNs AND RESERVATIONS.—(a) That nothing contained in 
thic act shall operate to modify or repeal any right or procedure as now pro- 
vided by law for any person to have his controversy with the United States 
heard and determined in any district or circuit court of appeals of the United 
States, but the remedy herein provided shall be an alternate remedy as elected 
by such person for such remedy as may be otherwise provided by law. 

(b) That nothing contained in this act shall confer jurisdiction on the courts 
of appeals of the United States or the Court of Claims to review any decision 
of a board as approved, disapproved, or modified by the head of the depart- 
ment concerned or any independent agency in any case involving the conduct 
of foreign affairs by the Department of State; or any case involving military 
or naval operations in time of war; or in any case involving the Federal 
Reserve Board; or the Comptroller of the Currency; or the Commissioner 
of Internal Revenue or any collector of internal revenue; or the Commissioner 
of Customs or any collector of customs; or the Commissioner of Patents, or 
in any case involving the decisions or orders of the Interstate Commerce Com- 
mission; or in any case the decisions of the Commissioners and Deputy Com- 
missioners under the Longshoremen’s and Harbor Workers’ Act; or in any 
case where the aggrieved party may have been denied a loan of money; or is 
dissatisfied with a grading service which has been rendered by the United States 
whether gratuitously or otherwise at the request of purchaser or seller of agri- 
cultural products. 


Eprrorra, Note.—We are advised that this text will be changed further in 
some details before the bill is introduced before Congress. Section 6(b) has 
been changed in phrasing, but not in scope, in the text in the proceedings be- 
for the American Bar Association. Its simplification is perhaps an improve- 
ment in Section 6(b). 
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EDITORIAL NOTES 


EFFECT OF THE RECENT WIRE TAPPING DECISION ON THE 
ADMISSIBILITY OF ILLEGALLY OBTAINED EVIDENCE 


The recent decision of the Supreme Court in the case of Nardone 
et al. v. United States* again brings to the fore the much mooted 
question of the admissibility of illegally obtained evidence. While 
the case itself may be distinguished from the line of cases involving 
the constitutionality of admitting such evidence, on the grounds that 
it is a mere interpretation of a federal statute, it is impossible to 
escape the conviction that the decision is based upon the principle that 
wire tapping, and the ensuing introduction in evidence of information 
so received, violates the provisions of the Federal Constitution 
“against unreasonable search and seizure”? and the taking of prop- 
erty “without due process of law.’’* If this is so, the case apparently 
marks another change of position by the Supreme Court and paves 
the way for an extension of the doctrine first enunciated in Boyd v. 
United States* to extreme limits. 

Before considering the limits to which such extension may reach, 
it is necessary to briefly consider the history and basis of the doctrine 
of barring illegally obtained evidence. The common law rule relative 
the admissibility of evidence illegally obtained was that, so long as 
the evidence was competent, relevant, and material, the court would 
not inquire into the method of obtaining it. This rule was adopted 
and used by both the federal and state courts for a number of years, 
and still is the rule in the majority of states. But the Supreme Court 
in 1886, in the case of Boyd v. United States,® held that a federal stat- 
ute, providing in effect that the United States Attorney prosecuting 
a case not criminal under the revenue laws, could by proper motion 
require the defendant to produce papers necessary to the case of the 
Government, and that if defendant refused, allegations contained in 
the motion would be taken as confessed, violated the Fourth and 
Fifth Amendments to the Constitution, since such procedure amounted 
to an unreasonable search and seizure of defendant’s private papers. 


158 Sup. Ct. 275, 82 L. ed. (Adv. Op.) 250 (U. S. 1937). 

2 Constitution of the United States, Amendment IV. 

3 Constitution of the United States, Amendment V. 

#116 U. S. 616, 6 Sup. Ct. 524, 29 L. ed. 746 (1886). 

5 “For these reasons, it has long been established that the admissibility of evi- 
dence is not affected by illegality of the means through which the party has been 
enabled to obtain the evidence.” 4 WicMorE, Evipence (1923) § 2183. 

6 Supra note 4. 
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The violation was held none the less reprehensible because forcible 
entry and search were lacking. This case established the so called 
Federal Rule, which, though modified and limited by subsequent de- 
cisions, has been adopted in one form or another in the Federal courts, 
and in the courts of eighteen states.” 

Subsequent to the Boyd Case, the court reversed itself, or at least 
substantially modified its doctrine in the case of Adams v. New 
York,® where in a raid on a gambling house under a warrant, certain 
papers showing that a game of policy was being conducted were seized 
and subsequently introduced as evidence. The warrant had not cov- 
ered the seizure of these papers but the court held that the admis- 
sibility of the documentary evidence was not affected because it was 
secured in violation of the constitutional prohibition against unreason- 
able searches and seizures. In 1914, a swing back toward the doc- 
trine of the Boyd Case was affected in the case of Weeks v. United 
States,® wherein it was held that papers seized by illegal search of de- 
fendant’s possessions could not be introduced in evidence, particularly 
where defendant had made seasonable application to have the papers 
returned. The requisite of seasonable application for return of ille- 
gally obtained matter, first appearing in this case, thus served to 
qualify the Federal Rule, although it was not enforced in Gouled v. 
United States,° because defendant had no knowledge that the evi- 
dence had been obtained and its introduction at the trial was a sur- 
prise to him. 

Generally speaking, however, the courts, even where applying the 
Federal Rule have tended to restrict its application. Thus, since 
it is predicated primarily on two of the first ten Amendments, which 
under Barron v. Mayor, etc., of Baltimore** restrict only the Fed- 
eral Government, a state or subdivision thereof, or their agents are 
not bound thereby.’* Similarly, if a state officer makes an illegal 
seizure for a federal offense and in enforcement of a federal law, the 
rule is not applicable so long as the state officer is not acting for or 


7 Finberg, Evidence,—Illegally Obtained Evidence—The Modern Trend with 
Reference to Its Admissibility (1936) 16 B. Unrv. L. Rev. 480. 

8192 U. S. 585, 24 Sup. Ct. 372, 48 L. ed. 575 (1904). 

9232 U. S. 383, 34 Sup. Ct. 341, 58 L. ed. 652 (1914). 

10255 U. S. 298, 41 Sup. Ct. 261, 65 L. ed. 647 (1921). 

11]t is interesting to note that already the U. S. C. C. A., Ist Circuit, in 
Valli et al. v. United States, No. 3244, January 26, 1938, in a case involving 
wire tapping and interception of intrastate messages by federal agents has re- 
fused to be influenced by the Nardone decision and held illegally obtained evi- 
dence admissible, since the Communications Act of 1934 does not apply to in- 
trastate messages. 

127 Pet. 243, 8 L. ed. 672 (U. S. 1833). 


13 National Safe Deposit Co. v. Stead, 232 U. S. 58, 34 Sup. Ct. 209, 58 L. ed. 
504 (1914). 
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under the Federal Government.'* Further, unless the search is made 
at the instigation of federal agents, or unless they participate, the evi- 
dence illegally obtained is admissible.*® 

The Supreme Court in Olmstead v. United States,'® in holding that 
evidence obtained by federal agents through wire tapping in violation 
of a state statute was admissible and not a search and seizure within 
the meaning of the Fourth Amendment, stated that the Gouled Case** 
“carried the inhibition against unreasonable searches and seizures to 
the extreme limit.” Thus prior to the decision in the Nardone Case,** 
it can be said that the situation was one of denial by the Supreme 
Court of the common law rule permitting the introduction of illegally 
obtained evidence if relevant, and which denial was subsequently lim- 
ited by a vacillating policy until the rule of exclusion wag confined, 
not to all illegally obtained evidence, but only to such as is obtained 
in violation of a constitutional right, and then only when a proper 
motion to suppress the evidence is made in seasonable time. 

What then is the effect of the Nardone Case? Superficially, all it 
decides is that the word “person,” as used in the pertinent clause?® of 
Section 605 of the Communications Act of 1934, includes “federal 
agents” and thus under the terms thereof they may not “divulge and 
publish,”—these words by implication meaning “to introduce in evi- 
dence,”—the nature of information received through interception. 
This would appear to be a narrow interpretation of the wording of 
the statute and apparently the court declined to go behind the literal 
meaning of the words of the provision to determine its purpose. In 
this particular case, the evidence involved was obtained by wire tap- 
ping and the court was presumably swayed by the thought that such 
practice was violative of private rights protected by the Fourth and 
Fifth Amendments. But the terms of the Communication Act of 
1934 apply equally to radio interception. In fact Section 605 was the 
outgrowth of an act to control radio, not land wire communication, 
and one cannot but speculate as to whether the decision would have 
been the same if the messages involved as evidence had been radio 
intercepts. Considering the historical development of the particular 


14 Katz v. United States, 7 F. (2d) 67 (C. C. A. 2d, 1925); United States 
v. Walker, 41 F. (2d) 538 (Tenn. 1930). 

15 United States v. One Ox-5 American Eagle Airplane, No. 5571, 38 F. (2d) 
106 (W. D. Wash. 1930); see Byars v. United States, 273 U. S. 28, 33, 47 
Sup. Ct. 248, 250, 71 L. ed. 520, 524 (1927). 

16 277 U. S. 438, 48 Sup. Ct. 564, 72 L. ed. 944 (1928). 

17 Supra note 10. 

18 Supra note 1. 

1948 Star. 1103 (1934), 47 U. S. C. $605 (1934): . . and no person not 
being authorized by the sender shall intercept any communication and divulge or 
publish the existence, contents, substance, a effect, or meaning of such 
intercepted communication to any person; . 
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provision involved, in the light of its true purpose,—the control of 
certain aspects of radio communication,—one is led to the inevitable 
conclusion that it was never the intent of Congress to legislate against 
the introduction of information obtained by interception as evidence 
in criminal cases. The purely literal interpretation of the Act by the 
majority of the court indicates a thoroughly unrealistic approach. 
Examining the provision historically, one finds that it apparently 
originated in “An Act to Regulate Radio Communication” ° of 1912, 
which gave the Secretary of Commerce and Labor control of radio 
communication. One of the regulations specifically included was an 
article prohibiting the divulging of a message unless legally required 
so to do by a court of competent jurisdiction or other competent au- 
thority.** While this was essentially directed at those engaged in 
transmission and reception of messages, it evinces an early intent not 
to restrict the divulging of message content where the information 
was properly necessary to the use of the government. In 1927, Con- 
gress created the Federal Radio Commission** and placed the control 
of radio communication under this body. The Act creating the Com- 
mission contained in essence the same provisions** as are now con- 
tained in Section 605** of the present Act creating the Federal Com- 
munication Commission. It is interesting to note that this provision 
was in effect when the decision in the Olmstead Case*> was handed 
down, and while not directly affecting that case since it was not ap- 
plicable to wire communication, might well have swung the court the 
other way, had it been considered as clearly evincing a desire of Con- 
gress to make it illegal for federal agents to intercept messages and 
to prevent their use in evidence. This is particularly true when one 
considers the words of the court,—‘‘Nor can we, without the sanction 
of congressional enactment, subscribe to the suggestion that the courts 
have a discretion to exclude evidence, the admission of which is not 
unconstitutional, because unethically secured.”*® An inference may 


20 37 Strat. 302 (1912), 47 U. S. C. §51 et seq. (1926). 


21 37 Stat. 307 (1912), 47 U. S. C. § 54 (1926): “No person or persons en- 
gaged in or having knowledge of the operation of any station or stations shall 
divulge or publish the contents of any messages transmitted or received by such 
station, except to the person or persons to whom the same may be directed, or 
their authorized agent, or to another station employed to forward such message 
to its destination, unless legally required so to. do by the court of competent ju- 
risdiction or other competent authority. 

22.44 Strat. 1162 (1927), 47 U. S. C. Supp. ‘VII § 81 et seq. (1933). 

23 44 Star. 1172 (1927), 47 U. S. C. Supp. VIT § 107 (1933): “. . . and no 
person not being authorized by the sender shall intercept any message and 
divulge or publish the contents, substance, purport, effect, or meaning of such 
intercepted message to any person; 

24 Supra note 19. 

25 Supra note 16. 

26 Supra note 16 at 468. 
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properly be drawn from this that the court felt that Congress had 
not made such enactment in any field and that it required a specific 
and definite enactment by Congress to prevent the use of evidence 
obtained by federal agents through so-called unethical means. It is 
submitted that the mere incorporation of control of wire communica- 
tion with radio communication by the terms of the Communication 
Act of 1934, in order to give the Federal Communication Commis- 
sion control over all phases of communication, is not an act from 
which a specific legislative intent to exclude the introduction of evi- 
dence obtained through interception can be drawn. This view is 
strengthened when one considers that Congress has definitely re- 
frained from passing specific statutes designed to prevent the intro- 
duction of illegally obtained information. 

Another consideration is that the word “person” as used in the 
Communication Act of 1934 is specifically defined.** If, as reasoned 
by the majority of the court, Congress intended to prevent, by means 
of Section 605, the introduction in evidence of intercepted messages, 
then the words “federal agents” might properly have been included in 
the categories listed. As pointed out by Justice Sutherland in his 
dissent, the word “person” is an ambiguous term, sometimes con- 
strued to include the government and its officials and sometimes not, 
and Congress having undertaken to define the term may be consid- 
ered to have exhausted the meanings intended. To enumerate is to 
limit and failure of Congress to include federal agents under the classi- 
fications defined as persons indicates that the word was used only in 
a limited sense to apply to individuals of non-official status. 

The majority of the court laid stress on the distinction between the 
provisions of Section 605 permitting an employee of a company en- 
gaged in transmitting or receiving messages to divulge the contents in 
answer to a proper subpcena,”* and the following provision”® dealing 
with intercepts which does not refer to a subpoena, drawing the in- 
ference that Congress meant that information obtained by intercep- 
tion of a message could not be divulged under any circumstances. A 

2748 Strat. 1065 (1934), 47 U. S. C. § 153(i) (1934): “ ‘Person’ includes an 
individual, partnership, association, joint-stock company, trust, or corporation.” 

28 48 Stat. 1103 (1934), 47 U.S. C. §605 (1934): “No person receiving or 
aSsisting in receiving, or transmitting, or assisting in transmitting, any inter- 
state or foreign communication by wire or radio shall divulge or publish the ex- 
istence, contents, substance, purport, effect, or meaning thereof, except through 
authorized channels of transmission or reception, to any person other than the 
addressee, his agent, or attorney, or to a person employed or authorized to for- 
ward such communication to its destination, or to proper accounting or distribut- 
ing officers of the various communicating centers over which the communication 
may be passed, or to the master of a ship under whom he is serving, or in re- 


sponse to a subpoena issued by a court of competent jurisdiction, or on demand 
of other lawful authority; . . .” 


29 Supra note 19. 
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study of the first clause, especially in light of its historical develop- 
ment already referred to, would indicate that the subpcena provision 
was inserted to enable a court to force an employee of a communica- 
tion company to produce file messages or their contents for the use 
of the court. Such an employee might be unwilling to divulge the 
contents and thus means were provided for requiring the desired in- 
formation. A federal agent having obtained the evidence necessary 
to prove his case would certainly not be reluctant to testify. No 
persuader would be necessary. Congress apparently felt that the 
government had the right to force the production of information nec- 
essary to the proper prosecution of certain cases, from employees of 
telegraph and radio companies, whether these employees were or were 
not willing to testify, and if it believed that the sovereign power of 
the government extended this far, it seems naive to assume that 
Congress ever intended to restrict the power of government agents to 
intercept messages which were evidence of illegal acts. 

Furthermore, even if one assume that Section 605 was, as con- 
tended by the majority of the court, intended by Congress to include 
federal agents, why should the court refuse to accept the evidence 
obtained by such agents? If the answer is that it is unethical for the 
government to profit by the illegal acts of its agents, this would ap- 
pear to be carrying ethical doctrines to an unrealistic extreme. For 
example, if a state officer or a person having no official capacity had 
been the one to intercept the information by wire tapping, presumably 
the court would have received the evidence. At least that was the 
rule as laid down in Burdeau v. McDowell*®® wherein the Supreme 
Court held that a federal prosecutor might make such use as he 
pleased of documents or other information acquired by theft, if per- 
sons other than federal agents were guilty of the theft and nothing 
was said in the Nardone Case* to overrule that decision. If a sim- 
ilar case is again presented to the Supreme Court, consistency would 
require it to bar the evidence on an ethical basis. In the interim we 
have the curious anomaly that if federal agents, in attempting to ob- 
tain evidence of illegal acts, intercept radio messages which are ma- 
terial to their case, they are barred from introducing them in evi- 
dence, but an amateur radio operator who also intercepted the same 
messages can come into court and testify freely. The amateur’s con- 
duct would violate the provisions of the Act but apparently govern- 
mental ethics do not extend to the point where a deaf ear would be 
turned to such testimony. It is only when the federal agent tries to 
testify that the court becomes unwilling to listen, and this seems to 


30 256 U. S. 465, 41 Sup. Ct. 574, 65 L. ed. 1048 (1921). 
31 Supra note 1. 
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indicate that, perhaps, it is not so much a matter of ethics at all, but 
a manifestation prompted by a concern over rights guaranteed under 
the Constitution. After all, this was the basis for rejecting a time 
honored and practical rule of the common law and it is probably al- 
ways the motivating suggestion in these cases regardless of the form 
in which the reasoning is cast, whether it be that of ethics or some- 
thing else. 

Assuming then that the decision in the Nardone Case is predicated 
on a consideration of the violation of private rights, the case can be 
said to virtually overrule the Olmstead Case. Such reversal is in it- 
self not surprising, because that was a close decision and the dissent- 
ing opinions of Justices Holmes and Brandeis make a strong appeal 
to the ethically minded who regard eavesdropping by means of wire 
tapping upon a group of criminals by federal agents as reprehensible 
and who feel that the government should not avail itself of informa- 
tion so obtained.** In support of this theory it is argued that by re- 
fusing to use evidence of this nature, the government dissuades its 
agents from becoming law violators. This theory, however, seems to 
be thoroughly unrealistic and disregards the public interest. After 
all the public is interested in seeing criminals punished and so long 
as the clear incriminating evidence is established, by means not viola- 
tive of a constitutional guaranty, it would appear unwise to refuse to 
accept such evidence merely on the high ethical grounds that a public 
officer disobeyed the law. If governmental ethics extend to deterring 
the agents of the government from violating the law, more effective 
methods can be devised than turning the criminal, once apprehended, 
loose to again prey on the public. As stated before, however, the 
presumption must be that the court was swayed by more than the 
ethical argument, and felt that wire tapping was violative of constitu- 
tional guaranties. 

When applied essentially to wire tapping of telegraph and telephone 
wires there may be some basis for the view that such practice does 
violate the guaranty against unreasonable searches and seizures. 
Thus, if one desires to use a highly legalistic approach, it may be 
argued that where a party contracts for telephone or telegraph serv- 
ice, he leases a part of the serving company’s lines. Therefore, a 
federal agent cutting in on the lessee in the use of the leased property, 
and intercepting messages sent over the leased lines, commits a tres- 
pass which is a prohibited search and seizure under the terms of the 


32 Such a view is sometimes justified by an analogy to entrapment, and since 
the latter procedure is considere unethical, so too is wire tapping. The two acts 
are, however, essentially dissimilar. For a discussion of entrapment see Kline, 
cree Under the National Prohibition Act (1932) 1 Geo. Wasu. L. Rev. 
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Constitution. This is stretching the theory of private rights to un- 
precedented limits, and since Section 605 extends to radio communi- 
cation, the above justification suggested for the Nardone decision 
even if sound, is going to be difficult to extend when a similar case 
arises involving messages intercepted in radio transmission. If one 
assumes, that the messages originate from a privately owned station, 
then once released they cease to be the sender’s property. At least 
having consigned them to a common medium of transmission, one 
who intercepts the messages cannot be considered to have trespassed 
on the sender’s property. It is true that the government may prop- 
erly protect the sender’s right of privacy through the use of Section 
605, and prevent a disinterested person intercepting the messages 
from divulging or publishing them against the wishes of the sender. 
But certainly where the sender avails himself of a common medium 
of transmission, it is difficult to see how a federal agent intercepting 
such a message, can be held to violate a constitutional guaranty of 
protection of property from unreasonable searches and seizures, when 
he divulges the contents of such message as evidence. Even if the 
sender pays a commercial radio station for sending the message, this 
does not give him any property right in the medium used for trans- 
mission, and if the message contains evidence of illegal acts, it should 
be admissible on trial if intercepted by a federal agent, just as it is if 
intercepted by any other person.** 


Thus it appears that when a case arises involving intercepted radio 
messages, the court will be hard pressed to justify application of Sec- 
tion 605, unless they base their decision entirely on ethical grounds. 
It may be contended that such a case will never arise, since radio is 
not a common communication medium for criminals. This is not the 
fact. During prohibition days, many of the rings engaged in smug- 
gling liquor into the country operated stations for control of their 
rum-running units. Sometimes these stations were licensed as sup- ° 
posedly legitimate stations and sometimes they operated illicitedly as 
in United States v. Harnish** where an illicit station was discovered 
by intercepting messages sent therefrom, and the court held that a 
subsequent raid without a warrant on the building containing the 
station was justified, since the messages intercepted were sufficient to 
satisfy the requirements of probable cause. 

It is not to be supposed that persons engaged in breaking the crim- 
inal laws of the country have abandoned this method of communica- 
tion. Radio may to-day serve the criminal just as other methods of 


33 Supra note 30. 
347 F, Supp. 305 (N. D. Me. 1934). 
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communication have served him in the past. It is true that the use 
must be somewhat limited because of the public nature of the medium 
used, but in some fields, such as smuggling, it is particularly well 
adapted and affords the only practicable means of continuous com- 
munication between units. To counteract this use, it is necessary for 
governmental agencies to establish and operate monitoring stations. 
It is, of course, within the province of the government to monitor for 
illicit stations and this is being done. There should be no controversy 
about the admission of evidence so obtained in a prosecution for 
operation of an illicit station. Even the majority of the present court 
would probably agree that here the public officer is excluded from 
operation of the wording of the statute by implication.*® But is there 
any restriction on a law enforcing agency monitoring for evidence of 
other illegal acts? Or, if while monitoring for evidence of illicit sta- 
tions, evidence of other illegal acts is discovered, should this evidence 
be barred? As discussed above, it is not believed that this was the 
intent of the legislators in framing the provision in question. Yet the 
court has, by its interpretation of the terms of Section 605, effectually 
deprived law enforcement agencies of this method of combatting 
crime. 

It is difficult to understand a doctrine that is so adverse to the pub- 
lic need to curtail criminal activities. Even if there is a suspicion 
that a private right guaranteed inviolate by the Constitution, has been 
transgressed, unless the transgression is conspicuously aggravated, 
it would seem that the court might well adopt the interpretation sug- 
gested by a Georgia court, to the effect that “. . . the main, if not 
the sole, purpose of our constitutional inhibitions against unreason- 
able searches and seizures was to place a salutary restriction upon 
the powers of government. That is to say .. . the framers of the Con- 
stitution of the United States . .. merely sought to provide against any 
attempt by legislation, or otherwise, to authorize, justify, or declare 
lawful, any unreasonable search or seizure. This... restriction was 
intended to operate upon legislative bodies, so as to render ineffective 
any effort to legislate by statute what the people expressly stipulated 
could in no event be made lawful; upon executives, so that no law 
violative of this constitutional inhibition should ever be enforced ; 
and upon the judiciary, so as to render it the duty of the courts to 
denounce as unlawful every unreasonable search and seizure, whether 


85 In the Nardone Case, supra note 1, the court said (p. 277): “The second 
class—that where public officers are impliedly excluded from language em- 
bracing all persons—is where a reading which would include such officers would 
work obvious absurdity as, for example, the application of a speed law to a 


ae pursuing a criminal or the driver of a fire engine responding to an 
alarm. 
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confessedly without any color of authority or sought to be justified 
under the guise of legislative sanction. . . . If an official, or a mere 
petty agent of the state, exceeds or abuses the authority with which 
he is clothed, he is to be deemed as acting, not for the state, but for 
himself only, and therefore he alone, and not the state, should be held 
accountable for his acts.”** This court thus restricted the considera- 
tion of constitutional inhibitions to legislative efforts to legalize the 
intrusion of officers acting beyond the scope of their authority and to 
placing upon courts the duty of denouncing such legislative efforts. 

This approach appears rational if one remembers that the Constitu- 
tion does not absolutely prohibit searches and seizures but only those 
that are unreasonable. It is true that it provides a method for mak- 
ing such search reasonable, that, upon a warrant which shall issue 
“upon probable cause, supported by Oath or affirmation, and par- 
ticularly describing the place to be searched, and the persons or things 
to be seized.”** But search and seizure may be made without war- 
rant under reasonable conditions. For example, where there is prob- 
able cause to think that a felony is being committed,** or without 
probable cause in boarding vessels in enforcement of the revenue or 
customs laws.*® Thus the courts have not construed “reasonable” so 
as to require a warrant. If, then, interception of messages, either 
land wire or radio, is to be interpreted by the court as a search and 
seizure within the constitutional inhibitions, it is suggested that in 
the advancement of public interest in the apprehension of criminals, 
the court might properly construe the interception of their messages, 
as a reasonable search and seizure since the obtaining of a warrant 
to prosecute such interception is not practicable. 

A realistic approach to the problem confronting the government 
and its law enforcement agencies demands that the criminal be quickly 
apprehended and prosecuted. The situation has been adequately 
summed up by Professor Wigmore in a comment of the Olmstead 
Case, wherein he said: 

“Why all this tenderness of the law breaker? In a period when 
our people are cursed with a recklessness of law, why hamstring the 
law officers? Why expend our sympathies on the offenders? It is 
a singular phenomenon, which will some day puzzle historians.” *° 

ALFRED C, RICHMOND. 


86 Williams v. State, 100 Ga. 511, 28 S. E. 624 (1897). 

37 Supra note 2. 

88 Carroll v. United States, 267 U. S. 132, 45 Sup. Ct. 280, 69 L. ed. 543 
(1925). 
89 United States v. Wischerth, 68 F. (2d) 161 (C. C. H. 2d, 1934). 


40 Wigmore, Constitutional Law—Fourth Amendment—Telephone Wire Tap- 
ping as a Violation (1928) 23 Inu. L. Rev. 377. 
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STATE TAXATION OF PERSONAL PROPERTY OWNED BY A RESIDENT 
CITIZEN AND LOCATED IN A FOREIGN COUNTRY 


A recent Washington case’ again raises the question of how far a 
state may go in its tax conflicts with foreign countries. Of wide- 
spread interest in this field is the particular inquiry: can a state levy 
a tax upon tangible personal property owned by a resident citizen of 
such state, located in a foreign country? Although on its face this 
problem may seem elementary, an examination of the meager author- 
ity on the subject will show that it is not a settled point. 

Since the decision in the Union Transit Case,” it has been settled 
law in this country that the situs of personal property is the proper 
jurisdiction to levy a tax upon the property, rather than the domicile 
of the owner.* It cannot be stressed too strongly, however, that this 
general rule has been pronounced as applying to cases where the 
owner of the property lives in one state and the property is situated 
in another state, rather than the situation where the owner of the 
property is domiciled in one of the states of the Union and the prop- 
erty is located in a foreign country, which constitutes the problem 
with which we are concerned.* Whether the courts would extend 
the general rule to cases involving foreign countries and states, rather 
than two or more states, has seldom, if ever, been intimated by them.°® 

The only case ever decided by the United States Supreme Court 
which is exactly in point with the problem at hand was Selliger v. 
Kentucky.® In that case Kentucky attempted to levy a tax upon 
warehouse receipts held in Kentucky by their owner, a resident citi- 
zen of Kentucky, representing whiskey which was stored in Germany. 
The Court held that Kentucky was without jurisdiction to levy the 


1In re Lloyd’s Estate, 185 Wash. 61, 52 P. (2d) 1269 (1936). 

2Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194, 26 Sup. Ct. 36, 
50 L. ed. 150 (1905). 

3 Railroad Co. v. Pennsylvania, 15 Wall. 300, 21 L. ed. 179 (U. S. 1872); 
Frick v. Pennsylvania, 268 U. S. 473, 45 Sup. Ct. 603, 69 L. ed. 1058 (1925), 
rev'g In re Frick’s Estate, 277 Pa. 242, 121 Atl. 35 (1923); Great Southern 
Life Insurance Co. v. City of Austin, 112 Tex. 1, 243 S. W. 778 (1922); Bel- 
lows Falls Power Co. v. Commonwealth, 222 Mass. 51, 109 N. E. 891 (1915). 

* None of the cases which declare with such finality that only the state where 
tangible property is located may tax such property, go so far as to include in 
their statements of the rule dicta to the effect that the rule extends to the situa- 
tion where the tangible personalty is located in a foreign country, rather than 
another state. Though this precise question is not raised in any of the cases 
cited, it seems that the possibility of the foreign country angle should have been 
commented on by at least one court. 

5 Various legal periodical articles have discussed certain phases of the prob- 
lem of state taxation of American property located in foreign countries. See, 
for example, Note (1933) 47 Harv. L. Rev. 307 (dealing with taxation of in- 
tangibles, rather than tangibles). Also see Note (1936) 20 Minn. L. Rev. 571 
(discussing state death transfer taxes with relation to property located in for- 
eign countries). 

6213 U. S. 200, 29 Sup. Ct. 449, 53 L. ed. 761 (1908). 
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tax, basing its opinion chiefly on the export angle of the case, in that 
a State is forbidden by the United States Constitution to levy a tax 
upon exports, and upon the Fourteenth Amendment, on the ground 
that the whiskey, being in Germany, was outside Kentucky and hence 
not liable to taxation by Kentucky. The opinion was written by Mr. 
Justice Holmes, yet it fails to discuss the fundamental constitutional 
aspects of the power of a state to levy a tax upon personal property 
located in a foreign country, and owned by a resident citizen. For 
that reason, it is submitted that the case cannot be regarded as abso- 
lutely controlling upon the problem under discussion. The decision 
overlooks that the provision of the United States Constitution, ‘that 
no state shall lay an impost or duties on imports or exports,”* does 
not apply to the levy of an ad valorem tax on tangible personalty 
located in a foreign country, because such a tax is a tax levied upon 
the property of all the citizens of the taxing state, wherever situated, 
levied because of their residence and citizenship in the state, not be- 
cause of the location of the property.* It would appear that the tax 
falls equally upon all of the citizens of the taxing state, and is a just 
tax, in that it prevents resident citizens of a state from sending their 
property to a foreign country in order to avoid a state tax, whereas 
the citizens who keep their property at home are subjected to the 
tax, and thus penalized for their forthright conduct.° As to the 
argument that such a tax violates the Fourteenth Amendment to the 
Constitution, in that the property is outside the jurisdiction of the 
state, it is true, of course, that the property is physically outside the 
state’s boundaries, but the person of the owner is inside the state, and 
it is submitted that the same reasons do not apply to limit the taxing 
of goods located in a foreign country as would apply were the same 
goods within another state.’° 


7 Art. I, Sec. 10 (2). 

8 Western Assurance Co. v. Halliday, 126 Fed. 257, 61 C. C. A. 271 (C. C. A. 
6th, 1903); Fuller v. South Carolina Tax Commission, 128 S. C. 14, 121 S. E. 
478 (1924). 

In Commonwealth v. Union Pacific R. Co., 214 Ky. 339, 283 S. W. 119 
(1927), the court says: “A personal tax may be imposed upon all domiciled 
within the territories of the state, whether he be a citizen, an alien, or even a 
corporation. A personal tax is the burden imposed by government upon its 
own citizens for the benefits which that government affords by its protection 
and its laws.” 

See Beale, Jurisdiction to Tax (1918) 32 Harv. L. Rev. 587; Robert C. 
Brown, Domicile versus Situs as the Basis of Tax Jurisdiction (1936) 12 Inp. 
L. J. 87; Note (1917) 31 Harv. L. Rev. 786. 

®In re Buller’s Estate, 143 Wis. 512, 128 N. W. 109 (1910). Criticized in 
Note (1910) 24 Harv. L. Rev. 307, where the writer says that “even though 
we admit that the intent of the donor was to evade Wisconsin taxes, that ought 
to make no difference in such a case as this. The intent cannot bring the trans- 
action inter vivos back into Wisconsin any more than it can bring back to the 
United States whiskey sent to Germany to escape the Excise Tax.” This latter 
reference is to the Sellinger case, ~— note 6. 
1¢@ Note (1933) 47 Harv. L. Rev. 3 
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To levy any kind of a tax, the taxing body must have jurisdiction, 
either over the person or the property.1‘ Where the property is lo- 
cated in a foreign country, there is jurisdiction only over the person 
of the property owner, which is sufficient to justify the levying of the 
tax.12, Since the property is located in a foreign country, and the 
taxing state has jurisdiction only over the person of the taxpayer, it 
appears that this tax might well be levied and called a personal tax, 
simply being measured by the value of the personal property located 
in the foreign country. Before the passage of the Sixteenth Amend- 
ment, an early form of the income tax was upheld on this theory of 
measurement, and there seems to be no insurmountable obstacle to 
the use of the theory with regard to the tax under discussion.’* 

What is the primary reason for the limitation upon the taxing 
power of a state which allows it to tax only tangible property located 
within the state? Chiefly, it is the unique interrelationship between 
the states and the desire of the United States Supreme Court to pre- 
vent friction and conflict between the several states..* It is sub- 
mitted that this reason does not apply to the taxing by a state of 
property located in a foreign country and owned by a resident citi- 
zen. There would be no friction between the states in the levying of 
such a tax, because only one state at a time, in most instances, would 
be the domicile of the citizen who owned property located in a foreign 
country. True enough, friction might develop between a state and a 
foreign country which also sought to tax the property located there, 
but this possibility is not within the reason of the general rule which 
is designed to prevent friction between the states. To eliminate all 
phases of discord with regard to taxation questions between foreign 
countries and this country would seem to require reciprocal tax ex- 
emption agreements, a subject beyond the scope of this note.'® 

It is true that tangible personal property, when located in a for- 
eign country, does not receive that protection from the taxing state 
which many decisions have considered to be a requisite to the power 


11 Western Assurance Co. v. Halliday, supra note 8. 
12 Commonwealth v. Union Pacific R. Co., supra note 8. 


18 Flint v. Stone Tracy Co., 220 U.S. 107, 31 Sup. Ct. 342, 55 L. ed. 389 
(1911). Despite this decision of the Supreme Court, it is not a settled ques- 
tion as to whether a tax otherwise forbidden, may be levied under the guise 
that it is a personal tax, simply being measured by the value of tangible prop- 
erty. Frick v. Pennsylvania, supra note 3. 


14 The Farmers’ Loan & Trust Co., Executor, v. Minnesota, 280 U. LA 204, 
50 Sup. Ct. 98, 74 L. ed. 371 (1930); Note (1933) 47 Harv. L. Rev. 3 


15 Supra note 10; In re Lloyd’s Estate, supra note 1 (where the ao aie 
says: “Except for ‘inhibitions growing out of the relations between the several 
states, and in the absence of some restraining rule of international law or agree- 
ment, there is no constitutional restriction upon the state’s power to levy an 
inheritance tax”). 





EDITORIAL NOTES 339 


to tax such property.1° The owner of tangible personalty located in 
a foreign country is a resident of the state; as such, even though part 
of his property may be outside the state through his own choice, he 
receives the benefits of citizenship from the taxing state and constant 
protection from this state. In the famous Bennett Case," in which 
the Supreme Court upheld the power of the Federal government to 
levy an excise tax upon the use of yachts located in foreign waters 
and owned by resident citizens of the United States, the court stressed 
the point that the Federal government is in a position to afford pro- 
tection to the citizens no matter where his property may happen to be 
located, whereas a state cannot do this, and hence, the taxpayer would 
not receive protection in return for his taxes levied upon his per- 
sonalty located in a foreign country.’* It is submitted that it is not 
always necessary for protection and taxation to go hand in hand.’® 
As stated by one court: “Protection and taxation are not necessarily 


correlative obligations, nor precise equality of burden attainable, 
however desirable.” *° 


A common argument against a state levying a tax of this type is 
that it might involve double taxation, as between the Federal govern- 
ment and the state government, or between the foreign government 
and the state government. The rule has long been settled that double 
taxation will not necessarily render either tax invalid.24 At the 


16 Union Refrigerator Transit Co. v. Kentucky, supra note 2; Moore, The 
Doctrine of the Federal Courts as to the Situs of Personal Property for Pur- 
poses of Taxation (1927) 14 Va. L. Rev. 31. 

a States v. Bennett, 232 U. S. 299, 34 Sup. Ct. 433, 58 L. ed. 612 

18 United States v. Bennett, supra note 17, in which the court says as to pro- 
tection: “But it is said ... that the power to tax was limited by the capacity 
of the taxing government to afford that benefit and protection which is the true 
basis of the right to tax. ... Here again the confusion of thought consists in 
mistaking the scope and extent of the sovereign power of the United States as 
a nation and its relation to its citizens and their relations to it. It presumes 
that government does not by its very nature benefit the citizen and his property 
wherever found.” Cf. United States v. Goelet, 232 U. S. 293, 34 Sup. Ct. 305, 
58 L. ed. 591 (1914). 

19 Nashville, Chattanooga & St. Louis R. Co. v. Wallace, 288 U. S. 249, 53 
Sup. Ct. 345, 77 L. ed. 730 (1932). 

96 ¢ rT i Pacific Co. v. Kentucky, 222 U. S. 63, 32 Sup. Ct. 13, 56 L. ed. 

That the federal government confers a wider scope of protection than do the 
state governments has been accepted as a general rule without argument, yet 
basically, by agreement with the other states through the Constitution, each 
state has really procured similar benefits for its citizens in the several states. 
In this sense, the various states have made it possible for the federal govern- 
ment to procure recognition and protection for its citizens and their property 
abroad by treaties. Note (1913) 27 Harv. L. Rev. 675. 

21 Frick y. Pennsylvania, supra note 3; Gibbons v. Ogden, 9 Wheat. 1, 6 L. 
ed. 23 (U. S. 1824); Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. 747, 44 
L. ed. 969 (1899) ; Maxey, Situs of Personal Property for Taxation (1919) 3 
. — 217; Note (1927) 13 Sr. Louis L. Rev. 58; (1933) 46 Harv. 


7 
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present time, examples of double taxation are numerous, such as Fed- 
eral and state income taxes, municipal and state land taxes, and count- 
less others. Under our constitutional system both the national and 
state governments, moving in their respective spheres, have a com- 
mon authority to tax many objects.?* Double taxation, then, is not 
a valid objection to the levying of this tax. 

If the Federal government has the power to tax tangible personal 
property owned by a resident citizen, located in a foreign country, as 
held in the Bennett Case,”* then it is submitted that the state govern- 
ments likewise have the power to levy such a tax, for the reason that 
the Congress of the United States can have no greater power to tax 
persons or property not within the jurisdiction of the United States 
than a state has to tax persons or property not within its jurisdiction.** 
This power has been approved for the Federal government by the 
Supreme Court,”° and it appears, if the ruling in this case is to be 
followed, that it should also be followed in the case of a state govern- 
ment levying a similar tax. In levying such a tax, a state must be 
careful not to embarrass the Federal government in the execution of 
any of its powers, as, for example, the treaty-making power.*® To 
allow a state to levy such a tax, on the other hand, might prove a 
boon to the Federal government in increasing its bargaining power 
with foreign countries when negotiating reciprocal tax exemption 
agreements. If such a state tax is valid, and the Supreme Court 
continues to feel that the Federal government can also levy a similar 
tax, the Federal government would be able to bargain two taxes 
against the single foreign tax, in a sense, whereas if such a state tax 
is held invalid, the Federal government would only be able to bar- 
gain the federal tax against the foreign tax.?" 

, Is the Fourteenth Amendment such a limitation upon the taxing 
power of the states as to forbid the imposition of this type of a tax ?** 
It appears that the limitation upon the state’s taxing power imposed 
by the Fourteenth Amendment is coincidental with the limitation of 

22 Knowlton v. Moore, supra note 21; Frick v. Pennsylvania, supra note 3. 

23 United States v. Bennett, supra note 17. 

24 United States v. Erie, 25 Fed. Cases 1019 (S. D. N. Y., 1877), rev. 106 
U. S. 327, 1 Sup. Ct. 223, 27 L. ed. 151 (1882), on other grounds. 

25 United States v. Bennett, supra note 17. 

26 Silas Mason Co. v. State Tax Commission, 188 Wash. 98, 61 P. (2d) 1269 
Ce This advantage to the federal government in negotiating reciprocal tax 
exemption agreements will result in such a case only if the various state gov- 
ernments are willing to give up their power to levy this type of tax to the fed- 
eral government, upon the completion of such agreements with foreign countries. 
This could be done by appropriate legislation by the several states, a discussion 
of which is beyond the scope of this note. 

28 For an illuminating discussion of this entire problem, see Collier, Gold 


Contracts and Legislative Power (1934) 2 Geo. Wasn. L. Rev. 303, especially 
at 340 and 347. 
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due process imposed upon the federal government by the Fifth 
Amendment.”® Since the Bennett decision held that a federal tax 
upon tangible personalty located in a foreign country and owned by 
an American citizen was valid and constituted due process of law 
under the Fifth Amendment, it is submitted that a similar state tax 
should be held to be due process of law under the Fourteenth Amend- 
ment, inasmuch as both amendments impose the same due process 
requirement upon the respective political sovereignties.*° 

Except as restrained by federal or state constitutional provisions, 
the power of a state as to the mode, form, and extent of taxation is 
unlimited, where the subjects to which it applies are within her juris- 
diction.** | Extreme caution should be shown before a taxing act of a 
state is declared unconstitutional, no constitutional restriction upon 
the state’s power to tax being inferred.** From the point of view of 
convenience and practical administration, it appears that the several 
states would be better able to handle this type of tax, both in the 
levying and in the collection of the tax.** This angle of the problem, 
being a question of practicality rather than legality, however, does 
not throw any light on the solution of the question as to the validity 
of the tax. 

After consideration of these factors which are necessarily involved 
in the question of taxation by a state of tangible personal property 


located in a foreign country and owned by a resident citizen thereof, 
it is submitted that the states should be allowed to levy such a tax, 
despite the general rule as to taxation of tangibles according to their 
situs which applies when only states, and not foreign countries, are 
the cause of the conflict. Lester M. Ponpber. 


29 (1927) 22 Im. L. Rev. 437. 


8° It should again be emphasized that the problem here is that of the tangible 
personality being located in a foreign country, The Fourteenth Amendment 
as a limitation would clearly not seem to restrain the states in such a situation. 
Note (1933) 47 Harv. L. Rev. 307, where the writer says: “Since the decision 
[Burnet v. Brooks, 288 U. S. 378, 53 Sup. Ct. 457, 77 L. ed. 844 (1933)] is 
final proof that the cases finding a prohibition against multiple taxation in the 
Fourteenth Amendment are based primarily on the unique interrelationship of 
the states in the Federal system, there would seem to be no necessary constitu- 
tional limitation where the domiciliary jurisdiction is a foreign country.” 

81 Kelly v. Allen, 49 F. (2d) 876, cert. den. 52 Sup. Ct. 23 (1931); Montag 
Bros., Inc., v. State Revenue Commission of Georgia, 50 Ga. App. 
S. E. 563 (1935); Bellows Falls Power Co. v. Commonwealth, supra note 3. 


8? Hill v. Roberts, 142 Tenn. 215, 217 S. W. 826 (1919). 


33 Unless a federal tax upon personalty located in a foreign country can be 
sustained on the theory that it is an excise tax, as in the Bennett case, supra 
note 17, and therefore indirect, it would have to be held to be a direct tax and 
thus subject to the constitutional requirement of apportionment. A state tax 
of this type, on the other hand, would not be subject to the rule requiring ap- 
portionment for direct taxes. This is one example of what is meant by the 
statement that this type of tax might be more conveniently levied by a state than 
by the federal government. 
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TAX EXEMPTIONS OF THE PROPERTY OF EDUCATIONAL INSTITUTIONS 


Exemption from taxation of the property of educational institutions 
is made in practically every state in the United States, either by con- 
stitutional or statutory provision, or both. A consideration of these 
exemptions—of the institutions to which they are available and of 
the property to which they apply, will be the subject of discussion in 
the following paragraphs. 

It is first pertinent to observe a few of the general considerations 
which obtain in the field of tax exemptions of property in general and 
of the property of educational institutions in particular. 

It is generally considered to be the rule that the power of a state 
through its legislature to make exemptions from taxation is limited 
only by constitutional provisions.’ Many state constitutions contain 
a uniformity provision which provides, in effect, that taxation of all 
property of a class shall be uniform.* A further provision may be 
found that no exemptions shall be made from taxation except the 
property of specified classes of institutions or property used for cer- 
tain specified purposes.* Most state constitutions which have a uni- 
formity provision also have a provision which exempts, or which 
allows the legislature to exempt, the property of educational institu- 
tions or property used for educational purposes. Even without a 


12 CooLtty, TAXATION (4th ed.) 1378. 


2 Arizona Constitution, Art. IX, §1. “. .. All taxes shall be uniform upon 
the same class of property within the territorial limits of the authority levying 
the tax, and shall be levied and collected for public purposes only.” 


3 California Constitution, Art. XIII, §1. “All property in the state except 
as otherwise provided, not exempt under the laws of the United States, shall 
be taxed in proportion to its value, to be ascertained as provided by law, or as 
hereinafter provided. . . . Provided, that . . . property used exclusively for 
public schools, . . . shall be exempt from taxation.” 

§ la. “Any educational institutional of collegiate grade within the State of 
California, not conducted for profit, shall hold exempt from taxation its build- 
ings and equipment, its grounds within which its buildings are located, not ex- 
ceeding one hundred acres in area, its securities and income used exclusively 
for the purposes of education.” 

4 Colorado Constitution, Art. X, §5. “Property, real and personal, that is used 
solely and exclusively for religious worship, for schools or for strictly charitable 
purposes, . . . shall be exempt from taxation, unless otherwise provided by 
General Law.” 

Kentucky Constitution, § 170. “There shall be exempt from taxation . . . in- 
stitutions of education not used or employed for gain by any person or corpora- 
tion, and the income of which is devoted solely to the cause of education.” 

Tennessee Constitution, Art. II, § 28. “All property, real, personal or mixed, 
shall be taxed but the legislature may except .. . such as may be held and used 
for purposes purely religious, charitable, scientific, literary, or educational.” 

District of Columbia Code, 1929 Ed., Title 20, § 713. “Property used for edu- 
cational purposes that is not used for private gain shall be exempt from taxa- 
tion, and all other property used for educational purposes shall be assessed and 
taxed as other property is assessed and taxed.” 

Title 20, § 755. “The following personal property shall be exempt from taxa- 
tion. First—The personal property of all library, benevolent, charitable, and 
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specific constitutional provision requiring uniformity of taxation, or 
limiting exemptions from taxation, it has been held that the exempt- 
ing power is limited by the equality clause found in most constitutions, 
declaring that all men forming a social compact are equal and entitled 
to equal privileges and immunities. Such a provision has been held 
to carry the meaning that the common burden should be sustained by 
common contributions, and that the state’s power to exempt from 
taxes exists only in cases where valuable and peculiar public services 
are rendered.’ The theory, or underlying consideration, upon which 


scientific institutions incorporated under the laws of the United States or of 
the District of Columbia and not conducted for private gain.” 

Illinois. Smith-Hurd Ann. St., Ch. 120, § 2. “All property described in this 
section, to the extent herein limited, shall be exempt from taxation, that is to 
say: 

“First.—. . . All property of schools, including the real estate on which the 
schools are located and any other real estate used by such schools exclusively 
for school purposes, not leased by such schools or otherwise used with a view 
to profit, and all lands, moneys, or other property heretofore or hereafter do- 
nated, granted, received or used for public school, college, seminary, university, 
or other public educational purposes, and the proceeds thereof, whether held in 
trust or absolutely. 

“Second.—All property used exclusively for religious purposes, or used ex- 
clusively for school and religious purposes .. . and not leased or otherwise used 
with a view to profit.” 

Maryland. Annotated Code of Maryland (1935 Supplement), Art. 81, § 7. 
“The following shall be exempt from assessment and from state, county and 
city taxation in this State, each and all of which exemptions shall be strictly 
construed : 

“(9) Buildings, furniture, equipment and libraries of incorporated educational 
or literary institutions and the ground, not exceeding (outside of any city) 
forty a in area, appurtenant thereto, and necessary for the respective uses 
thereof. 

New York. Consolidated Laws of New York, Ch. 60, Art. 1, §4. “The fol- 
lowing property shall be exempt from taxation: 

“6. The real property of a corporation or association organized exclusively 
for . . . religious, Bible, tract, charitable, benevolent, missionary, hospital, in- 
firmary, educational, . . . purposes, or for two or more such purposes, and used 
exclusively for carrying out thereupon one or more of such purposes. But no 
such corporation or association shall be entitled to any such exemption if any 
officer, member, or employee thereof shall receive or be lawfully entitled to re- 
ceive any pecuniary profit from the operations thereof, except reasonable com- 
pensation for services in effecting one or more of such purposes. .. .” 

Alabama. Revenue Act of 1935, Art. 1, §2. “The following property and per- 
sons shall be exempt from ad valorem taxation and none other: 

“(a) ... All property, real and personal, used exclusively for religious wor- 
ship, for schools, or for purposes purely charitable; provided, however, prop- 
erty, real or personal, owned by any educational . . . institution, society or 
corporation, let for rent or hire or for use for business purposes, shall not be 
exempt from taxation, notwithstanding the income from such property shall be 
used exclusively for educational . . . purposes.” 


5 Sutton’s Heirs v. The City of Louisville, 5 Dana 28, 30, 31 (Ky. 1837). 
The court said, “The first section of the tenth article of the constitution of Ken- 
tucky declares—‘that all freemen, “when they form a social compact, are equal, 
and that no man ‘or set of men are entitled to exclusive, separate public “emolu- 
ments or privileges from the community, but in ‘consideration of public serv- 


PD OOD 


ices ; 

“The nature and object of taxation, and the spirit of justice and equality 
which pervades the constitution and is consecrated by the foregoing first section 
of the tenth article, necessarily prescribe an impassable boundary to this—which, 
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the exemption of the property of educational institutions is founded 
is that the exempted institution is carrying on an activity, the educa- 
tion of the citizens of the state, which, fundamentally, the state is 
obligated to perform. If the institution did not effectuate its purpose 
it would be the duty of the state to do so, at the expense of the tax- 
payers. Exemption is granted as a quid pro quo for the public serv- 
ice rendered.® 

Whether it is a sound theory that education of its citizens is a duty 
of the state will not be discussed in this exposition. It seems safe, 
however, to say that education is now generally considered to be a 
proper public function. At any rate, the constitutions or legislative 
enactments of practically every state indicate that the people and the 
legislatures believe that the state has a duty in this respect. 

Exemption statutes of the type under discussion are constantly be- 
ing litigated before the courts. When such a statute is the subject of 
litigation, a rule which is frequently quoted and usually applied is the 
rule that tax exemption statutes should be strictly construed; that 
taxation is the rule, exemption the exception.” The rule of strict 
construction is followed by the majority of courts in cases involving 
interpretation of a statute exempting from taxation the property of 
educational institutions. The view is frequently expressed, however, 


more than any other legislative power, is constantly exercised and felt, and is 


always liable to be perverted and abused. And that limit is, that a common 
burden should be sustained by common contributions, regulated by some fixed 
general rule, and apportioned, according to some uniform ratio, of equality. 
Thus, if a capitation or personal tax be levied, it must be imposed on all the 
free citizens equally and alike; or if an ad valorem or specific tax be laid on 
property, it must bear equally, according to value or kind, on all the property, 
or on each article, of the same kind, owned by every citizen; and no citizen 
or class of citizens, owning any property of the kind subjected to taxation, can 
be exempted constitutionally on any other ground than that of valuable and 
peculiar public services; for otherwise, one man or ‘set of men’ might be en- 
titled to enjoy ‘exclusive privileges’ or legal exemptions, which are substantially 
the same, without the onlysconstitutional consideration of public services.” 

State v. Garbroski, 111 Iowa 496, 82 N. W. 959 (1900). Arbitrary exemption 
to civil war veterans held violative of constitutional equal privileges and im- 
munities clause. 

® Carteret Academy v. State Board of Taxes, 102 N. J. L. 525, 133 Atl. 886 
(1926). The court said, “Exemptions from the burdens of taxation, which the 
great masses of the people are called upon to sustain, as a requisite of civil 
government, are only favored in legislation, upon the theory that the conces- 
sion is due as quid pro quo for the performance of a service essentially public, 
and which the state is thereby relieved pro tanto from the necessity of perform- 
ing, such as works of charity and education freely and charitably bestowed, 
as evidenced by the legislation under consideration. Without that concurring 
prerequisite, an exemption becomes essentially a gift of public funds, at the ex- 
pense of the taxpayer, and indefensible both under our public policy of equal 
taxation, and our constitutional safeguard against illegal taxation.” 

Kemp v. Pillar of Fire, 94 Colo. 41, 27 P. (2d) 1037 (1933). 

™Ferry Beach Park Association v. —, 127 Me. 136, 142 Atl. 65 (1928); 
People v. Parker, 84 Misc. 534, 146 N. S. 753 (1914). 

8 People v. Deutsche Gemeinde, 249 it ‘132, 94 N. E. 162 (1911); Lawrence 
Business College v. Bussing, 117 Kan. 436, 231 Pac. 1039 (1925); Appeal Tax 
Court of Baltimore City v. St. Peter’s Academy, 50 Md. 321 (1878). 
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that when interpreting this type of exemption statute the strict con- 
struction rule should be tempered by a consideration of the purposes 
and aims of the legislature in enacting the exempting legislation, and 
that the courts should not by judicial decision thwart the legislative 
purposes.® A small minority has entirely repudiated the strict con- 
struction rule and declared for a rule of liberal construction of stat- 
utes exempting educational institutions.’® 

With these general considerations in mind, a more detailed ex- 
amination will be made of the application to particular situations of 
statutes or constitutional provisions exempting educational institu- 
tions or their property from taxation. Study will be made, first, of 
the essential elements that are required to bring an institution within 
a statute of this type, and second, of the interests in and uses of 
property which will warrant its exemption under such a statute. 


Essential Elements of an Exempt Educational Institution 


What are the essential elements required in an institution to sup- 
port its claim that it is an educational institution within the meaning 
of a tax exemption statute? The wording of the particular statute 
under which exemption is claimed must, of course, always be con- 
sidered, especially when there is in effect the prevailing rule that the 
statute will be strictly construed. The field of knowledge in which 
instruction is given (academic or technical subjects, dancing, etc.) is 
always an element which should be considered, and the grade of in- 
struction, whether elementary or higher, may be considered. The 
public or private nature of an institution frequently is a deciding 
factor to a court in reaching a decision. Again, the genuineness of its 
educational purpose must be established. Sometimes its domestic or 
foreign status may be deciding. In many jurisdictions an essential 
element conditioning exemption is compliance with the rule that 
exempt institutions must not be operated for private gain or profit. 
These elements will now be discussed in turn. 


FIELD AND GRADE OF INSTRUCTION 


Colleges and Universities. Most states have statutes under which 
exemption is made of some or all of the property of institutions com- 
monly known as colleges or universities. The statute may exempt 
“colleges,” “educational institutions,” “seminaries of learning,” or 
“schools.” A college is not exempt as an agricultural society." 


9 St. Barbara’s Roman Catholic Church v. City of N. Y., 243 App. Div. 371, 
277 N. Y. S. 538 (1935); St. Paul’s Church v. City of Concord, 75 N. H. 420, 
75 Atl. 531 (1910) (church property). 

10 Kemp v. Pillar of Fire, supra note 6. 


11 People v. University of Illinois, 357 Ill. 369, 192 N, E. 243 (1934), 
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Schools, Academies, and Seminaries of Learning. The word 
school when used in a statute may have an extremely broad mean- 
ing and include a great variety of institutions. Webster’s New In- 
ternational Dictionary defines a school as, ‘“‘a place for instruction in 
any branch or branches of knowledge; an establishment for impart- 
ing education; also, the collective body of teachers or learners in 
such a place.” Exemption statutes frequently use the word along 
with several other enumerated bodies, as “schools, academies, and 
other institutions of education.” It is often difficult, when the courts 
declare a particular institution to be within such a statute, to be sure 
as to which classification it is being exempted under. An Illinois 
court has defined a school as being a place where systematic instruc- 
tion in useful branches is given by methods common to schools and 
institutions of learning, as distinguished from schools conducted for 
teaching, dancing, riding, deportment, and other things which are not 
schools in the ordinary sense.'? The word has also been held to con- 
note the idea that the instruction given should be of an elementary 
nature.** 

Particular Fields of Instruction. When a church or religious sect 
operates a school in which instruction is given in what are termed 
“useful branches of learning” and which admits as students children 
of all faiths, the property of such school is usually exempt under a 
statute exempting “institutions of education,”?* “seminaries of learn- 
ing,” **® or “property used for school and religious purposes.” ** Ex- 
emption has been denied under statutes exempting “public schools.” 17 
The construction of the word “public” when found in such statutes 
will be discussed in a later section of this note. 

Institutions of the type commonly known as Business Colleges, in 
which typewriting, shorthand, and other commercial subjects are 
taught have been held to be institutions of learning within an exemp- 
tion statute, and their narrow field of instruction does not prevent 
such a classification.'* Exemption has been denied, however, to a 


12 People v. Deutsche Gemeinde, supra note 8 

13 People v. Ryan, 138 Ill. 263, 27 N. E. 1095 (1891); Lichtentag v. Tax 
Collector, 46 La. Ann. 572, 15 So. 176 (1894). 

14 City of Louisville v. Southern Baptist Theological Seminary, 100 Ky. 506, 
36 S. W. 995 (1896) (principles of Baptist faith being taught did not bar 
exemption). 

15 In re Grace, 27 Minn. 503, 8 N. W. 761 (1881). 

16 People v. Catholic Bishop of Chicago, 311 Ill. 11, 142 N. E. 520 (1924) 
(school to train young men for priesthood). 

17 Gerke v. Purcell, 25 Ohio St. 229 (1874). 

18 Rohrbaugh v. Douglas County, 76 Neb. 679, 107 N. W. 1000 (1906); 
Lawrence Business College v. Bussing, supra note 8; In re Mountain State 
College Assessment, 188 S. E. 480 (W. Va. 1937). Contra: Parsons Business 
College v. Kalamazoo, 166 Mich. 305, 131 N. W. 553 (1911). 

In the following cases other special types of schools were held exempt: 

Military School—where ordinary branches of learning and also military and 
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business college as a school, under the view that “schools” should be 
given the ordinary meaning of the word, covering establishments be- 
low the grade of college in which elementary knowledge is imparted.’® 
It is further to be noted that these institutions frequently cannot meet 
the requirements of a statute exempting only institutions not operated 
for private gain or profit.?° 

Art Galleries open to the general public have been held exempt as 
educational institutions," and as charitable institutions.** Where an 
art gallery was not open to the general public but was used in con- 
nection with a course of instruction it was held exempt.?* A Florida 
court held that a museum containing works of art in connection with 
which a school was operated was properly held and used exclusively 
for educational purposes, on the ground that the only distinction be- 
tween this and the ordinary school cases is that here the exhibit of 
works of art is the educational factor while in the ordinary case a 
literary school is the educational factor.** 

Public Libraries are usually exempt, either as educational institu- 


tions,”° associations or institutions of education,?® or public chari- 
ties.?7 


An Orphan Asylum has been excluded from exemption under a 
statute exempting public schoolhouses.** Such an institution, how- 
ever, has been allowed exemption where the statute exempted chari- 
table and educational institutions.*® 


naval science are taught. Montclair Military Academy v. State Assessors, 65 
N. J. L. 516, 47 Atl. 558 (1900) (held exempt as educational institution) ; Har- 
rison County v. Gulf Coast Military Academy, 126 Miss. 729, 89 So. 617 (1921) 
(held exempt as college or institution for the education of youth). 

Physical Culture School. German Gymnastic Association of Louisville v. 
City of Louisville, 117 Ky. 958, 80 S. W. 201 (1904) (held exempt as educa- 
tional institution) ; Denver Turnverein v. McGlone, 91 Colo. 473, 15 P. (2d) 
709 (1932) (exempted as school or educational institution); Contra: Turn- 
verein “Lincoln” v. Board of Appeals, 358 Ill. 135, 192 N. E. 780 (1934) (not 
exempt as school). 

Trade School operated by labor unions. Nashville Labor Temple v. City of 
Nashville, 146 Tenn. 429, 243 S. W. 78 (1922) (held exempt as educational 
institution). 

Domestic Arts and Science School. School of Domestic Arts and Science v. 
Carr, 322 Ill. 562, 153 N. E. 669 (1926). 

19 Lichtentag v. Tax Collector, supra note 13. 

20 Lawrence Business College v. City of a, — note 8. 

21 In re Mergentine, 129 App. Div. 367, 113 N. Y. 48 (1908). 

22 Barnes Foundation v. Keely, 108 Pa. Super. 203, 364 Atl. 117 (1933). 

23 See supra note 22. 

24 Strohmeyer v. Rembrandt Corporation, 123 Fla. 833, 168 So. 242 (1936). 

25 Webster City v. Wright County, 144 Iowa 502, 123 N. W. 193 (1909). 

26 Philadelphia Library Co. v. Donohugh, 12 Phila. (Pa.) 284 (1877), aff'd 
86 Pa. 306 (1878). 

27 See supra note 26. 

28 Association for Benefit of Colored Orphans v. N. Y., 104 N. Y. 581, 12 
N. E. 279 (1887). 

29 Kentucky Female Orphan School v. Louisville, 100 Ky. 470, 36 S. W. 921 
(1896). 
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PUBLIC OR PRIVATE NATURE 


It is not unusual for a statute to exempt “public” schools. Under 
such a statute it has been held that privately owned schools, such as 
parochial schools, etc., are not exempt, even though the general public 
is admitted, under the view that “public” means ownership by the 
state or municipality.°° Other courts, however, construe the word as 
used in exemption statutes to mean any school sequestered from pri- 
vate use and dedicated to a public purpose.** A public nature in this 
latter sense is frequently injected as a requirement even without a 
finding of the word “public” in the statute. 

A school for children which charged a tuition of a thousand dollars 
a year was held to be a private school adapted only to the patronage 
of those having the means and disposition to separate their children 
from the public schools, and to lack the attributes of the “public” 
school contemplated by the statute.** 


GENUINENESS OF THE EDUCATIONAL PURPOSE 


College Fraternities and Sororities have been consistently rebuffed 
in their attempts to secure exemption from taxation for their chapter 
houses under the average exemption statute, unless the statute by its 
terms specifically exempts them. The grounds upon which these 
bodies have based exemption claims have usually been under a statute 
(1) exempting property of educational institutions, schools, etc.,** 
(2) exempting the property of literary and scientific institutions or 
societies,** (3) exempting institutions of public charity,** and (4) 
exempting in specific terms the property of Greek letter fraternities 
connected with a college.*® Only a few cases have been decided grant- 
ing exemption to fraternities under either of the first three types of 
statute above,*? and these cases were decided by liberal construction 
courts and are not generally followed in other jurisdictions. Fra- 


30 People v. Ryan, supra note 13. (‘‘Public schoolhouses” meant only those 
owned by state or school boards.) 

31 Brunswick School v. Greenwich, 88 Conn. 241, 90 Atl. 801 (1914) ; Willard 
v. Pike, 59 Vt. 202, 9 Atl. 907 (1886). 

32 Female Academy of the Sacred Heart v. Town of Darien, 108 Conn. 136, 
142 Atl. 678 (1928). 

83 Knox College v. Board of Review, 308 Ill. 160, 139 N. E. 56 (1923) (fra- 
ternity house was not exempt as property used for school purposes—college had 
title to the land). 

84 Inhabitants of Orono v. Sigma Alpha Epsilon Society, 105 Maine 214, 74 
Atl. 19 (1909) (property owned by university—but no exemption made) ; Theta 
Xi Building Association of Iowa City v. Board of Review, 217 Iowa 1181, 251 
N. W. 76 (1933). 

35 People v. Alpha Pi of Phi Kappa Sigma Educational Association, 326 II!. 
573, 158 N. E. 213 (1927). 

36 State v. Allen, 189 Ind. 369, 127 N. E. 145 (1920). 

87 Phi Kappa Psi v. State, 175 Okl. 605, 53 Pac. (2d) 1130 (1936) (chapter 
house held exempt under statute exempting buildings occupied by fraternal order 
if net proceeds devoted exclusively to benevolent or charitable purposes). 
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ternities are usually declared to be not organized primarily for an 
educational purpose, but to be essentially a social and political ar- 
rangement.** The statement in its charter of a fraternity’s purpose 
will not be considered conclusive in deciding whether it is or is not an 
educational institution, literary society, or charitable organization. 
The actual use of the property is what the courts look to, and they 
usually find a boarding house, not an institution of learning.*® A 
fraternity is, of course, exempt under the fourth type of statute above 
listed, wherein it is specifically declared to be an exempt body. Such 
a statute has been held to be a valid legislative extension of a state 
constitutional provision allowing exemption of property used for edu- 
cational purposes.*® 

University Clubs, which are usually clubs of graduates of colleges 
and are formed ostensibly for educational or charitable purposes, are 
not usually exempted. These organizations do not usually, under the 
careful scrutiny of a court, appear to be such educational institutions 
as are contemplated by the typical exemption statute. The same rule 
is applied concerning their charter provisions as is applied to fra- 
ternities, namely, that a purpose stated in the charter will not avail 
against a finding of a different purpose in the activities of the club. 
It is usually found that such clubs’ social, athletic, and recreational 
activities are of as much or greater magnitude than their educational 
activities, and it is held, accordingly, that their primary purpose is 
not an educational one but that education is only an incidental pur- 
pose. It follows that they should be held liable for taxes on their 
property.** 

DOMESTIC OR FOREIGN STATUS 

It is not only institutions of education located within the taxing 
state which seek exemption on their property. It not infrequently 
happens that an educational institution which is carrying on its edu- 
cational activities in one state finds itself in possession of property 
located in a second state. The institution seeks exemption from taxa- 
tion in the second state and assigns as reason its educational purposes, 
even though the purposes are not effected in the second state, and do 
not benefit the citizens of the second state in any manner. The ma- 
jority seems to refuse exemption under such circumstances,‘ and 


um, Kappa Epsilon Society v. Lawler, 74 App. Div. 553, 77 N. Y. S. 840 

89 Inhabitants of Orono v. Sigma Alpha Epsilon, supra note 34; Delta Kappa 
Epsilon v. Lawler, supra note 38. 

49 State v. Allen, supra note 36. 

41 State v. Rowan, 106 S. W. (2d) 861 (Tenn. 1937). 

42 Layman Foundation v. City of Louisville, 232 Ky. 259, 22 S. W. (2d) 622 
(1930); People v. Cameron, 140 App. 76, 124 N. Y. S. 949 (1910); Ferguson 
v. Townsend, 111 W. Va. 432, 162 S. E. 490 (1932). 
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that holding seems consistent in view of the generally accepted theory 
that tax exemptions are created on a quid pro quo basis. 


THE PROFIT OR NONPROFIT ELEMENT 


Whether an institution is organized or operated for profit is the 
point of contention in many litigations. The question may arise be- 
cause of a statutory requirement that an institution to be exempt 
must not be organized or operated for private gain or profit.** At 
other times this issue is raised to determine whether an institution is 
organized primarily for an educational purpose. Courts have de- 
cided that, even though the statute does not specifically mention as a 
requirement for exemption that an institution must not be operated 
for profit, if it is shown that the primary reason for the existence of 
the school is to make a profit for the benefit of individuals, then the 
school’s property cannot be exempted as property used for educa- 
tional purposes.** This is a consistent reasoning. It is, however, to 
be noted that other courts, adopting a more liberal view, have held, 
in absence of a specific statutory prohibition against individual profit, 
that the fact that profit is sought will not affect exemption.*® It is 
submitted that this latter view is improper if applied in a case where 
the primary purpose is individual profit, since then the educational 
purpose is only incidental. There seems no reason for exemption 
when the quid pro quo for the exemption can be found only in an in- 
cidental purpose of the claiming institution. 

When the question does arise whether an institution is organized 
for profit, the usual rule seems to be that the test is whether, under 
the rules of the organization, a profit could accrue to the members 
out of the operation of the institution, and not whether a profit ac- 
tually has accrued to them.*® Where a corporation organized for 
school purposes is so organized that profits can, under the charter, 
be distributed in the form of dividends to the members, it is a cor- 
poration organized for profit, even though no dividends have ever 
been distributed ;** also, where, under the corporate charter, there is 
nothing to prevent the distribution of its assets, upon dissolution of 
the corporation, among its members, the corporation is not within a 


43 See supra note 4. 


44 Lawrence Business College v. Bussing, supra note 8; Brunswick School v. 
Greenwich, supra note 31. 

45 Rohrbaugh v. Douglas County, supra note 18 (court said statute made no 
reference to a distinction as to private gain); Montclair Military Academy v. 
State Board, supra note 18. 

46 Brunswick School v. Greenwich, supra note 31; Lois Grunow Memorial 
Clinic v. Oglesby, 42 Ariz. 98, 22 P. (2d) 1076 (1933). 


-— School v. Greenwich, supra note 31 (no dividends had been 
paid). 
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statute requiring that the institution be not organized for profit.** 
The mere fact that the body’s corporate charter prohibits a distribu- 
tion of profits to members either in dividends or at dissolution will 
not avail if it is found that the real purpose of the organization is the 
providing of lucrative jobs for certain officials of the institution.*® It 
has been held that the fact that the vows of the members of a re- 
ligious body place them under a moral obligation to renounce their 
distributive shares in an educational institution will not satisfy a 
statute held to provide against exemption of an institution organized 
for profit.°° Institutions, however, which charge tuition are not 
profit-making institutions on that account, and are exempt if the in- 
stitution is not operated for a profit to individuals.** It is a matter 
of common knowledge that such fees very often do not cover the en- 
tire cost of the institution. Applying these principles, it is submitted 
that the most logical test is the presence or absence of profit, 1. e., 
economic gain, to individuals as such apart from the social, charitable, 
or public aims of the institution. Under such a test one branch of an 
educational institution would be classed as nonprofit for tax purposes 
in spite of a consistent and substantial “profit,” i.e., surplus of in- 
come over costs, provided this surplus is retained for general chari- 
table or public ends and is not diverted, mediately or immediately, to 
individuals as such. 


CORPORATE OR NONCORPORATE FORMS OF ORGANIZATION 


In some cases, when the statute exempts property used by educa- 
tional institutions, or the institutions themselves, the incorporation or 
failure to incorporate by the claiming institution becomes an issue. 
In Ward Seminary v. Nashville,®* a Tennessee case, the court held 
that in an act exempting all property belonging to any educational in- 
stitution when used for educational purposes, the words “educational 
institution” did not limit exemption to incorporated institutions, but 
that the exemption was accorded to all property whether corporate 
or privately owned, or profit or nonprofit, when used for educational 
purposes. This seems to be the tendency in its view of incorporation 
as an element, although the same court under very similar circum- 
stances had several years before held incorporation necessary.** 


48 Female Academy of the Sacred Heart v. Town of Darien, supra note 32. 

49 Lawrence Business College v. Bussing, supra note 8. 

50 Female Academy of the Sacred Heart v. Town of Darien, supra note 32. 

51 Kemp v. Pillar of Fire, supra note 6; Linton v. Lucy Cobb Institute, 117 
Ga. 678, 45 S. E. 53 (1903); Willard v. Pike, supra note 31. 

52129 Tenn. 412, 167 S. W. 113 (1913). To same effect: Jackson v. Preston, 
93 Miss. 366, 47 So. 547 (1908). But cf. Church of St. Monica v. N. Y., 119 
N. Y. 91, 23 N. E. 294 (1890) (“religious society” held to mean an incorpo- 
rated body). 

53 Nashville v. Ward, 16 Lea. 27 (Tenn. 1885). 
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Where, however, the exemption is of an institution not organized for 
profit, it would seem logical to require some form of organization 
such as trusteeship, in the absence of incorporation. 


Property Interests and Uses of Property as Contemplated by 
Exemption Statutes 


Having discussed the attributes of institutions which have been 
held exempt or not under exemption statutes, it is next pertinent to 
ascertain what property of an institution is exempt. In this connec- 
tion the ownership interest of institutions in property upon which 
they claim exemption will be discussed, followed by a discussion of 
the uses to which exempt property may be put. 


OWNERSHIP INTERESTS IN PROPERTY 


Statutes frequently exempt, in general terms, property “belonging 
to,” or “property of,” or “owned by” educational institutions, without 
clearly indicating just what ownership interests are included within 
the statute.™ 

A fee simple will, of course, satisfy a statute of the type requiring 
ownership, since that is the highest degree of ownership. <A deter- 
minable fee has been held to give the same rights as a fee simple and 
to be within an exemption statute.°® Where land is conveyed in trust 
for charitable uses, the fee to revert to the grantor if the charitable 
use is discontinued, the interest of the institution has been held to be 
a determinable fee.*® 


Lessor. Where the exempt institution owns property in fee and 
leases the property to one who uses it for private gain, the property 
is exempt from tax under a statute exempting “institutions of educa- 
tion not used or employed for gain by any person,” under a holding 
that the owners of the institution could not derive a profit from the 
institution’s operation, but that no limitation was placed upon the 
lessee of the property.* 


Leasehold. An institution’s charter contained the clause, “‘such 
property as may be necessary for carrying out the design of the semi- 
nary in the best manner, while used exclusively for such purpose, 
shall be free from taxation.” Under this provision of its charter, 
the University of Denver was held not liable for taxation on its lease- 
hold interest in land in downtown Denver upon which it had built a 


54 See supra note 4. 

55 University Scholarship Corporation v. Pardulin, 180 Okl. 446, 70 P. (2d) 
84 (1937). 

56 Connecticut Jr. Republic Association v. Town of Litchfield, 119 Conn. 106, 
174 Atl. 304 (1934). 


57 Commissioners v. Hamilton College, 125 Ky. 329, 101 S. W. 405 (1907). 
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building which it rented out for office purposes. The Colorado court 
construes these exemptions liberally.** 


Equitable Interest. lf the legal title to property is held by a third 
party for an educational institution, exemption is sometimes denied,*® 
but the more logical rule would seem to be that of the courts which 
hold that “property of” or “property belonging to” means equitable 
as well as legal ownership.®° Of course, if the statute requires use, 
trust property merely held for, but not used by, an educational in- 
stitution is not exempt. 

Adverse User. An educational institution may hold property as 
an adverse user. Under such circumstances it has been held that 
exemption from taxation applies from the beginning of the adverse 
use.®* 

Mortgagor. Institutions of education frequently have mortgages 
upon their property. The use to which the mortgage money is put 
has been held to be of importance in such cases. If the property was 
mortgaged to secure money to complete a needed building, a West 
Virginia court held that the property should be exempt.®* The same 
court held that property was not exempt where the mortgage, amount- 
ing to more than the assessed value, was against the property when 
received by the institution, since the income was used to pay the 
mortgage interest, which had not been given in exchange for any 
benefit to the school. 


Interest Under a Will. Probably the majority of educational in- 
stitutions obtain a considerable portion of their property by devises 
and bequests. Where a will directs that land be sold and part of the 
proceeds paid to an educational institution, it seems to be held usually 
that the land is liable for taxes until sold or until the institution’s 
proportionate part is actually distributed to it.® 


USES BY AN EXEMPT INSTITUTION OF ITS PROPERTY 


Many statutes add to the requirement of ownership the requirement 
that the property be used for the institution’s purposes, or make such 


1100 Gibae County of Denver v. Colorado Seminary, 96 Colo. 109, 41 P. (2d) 
). 

59 Board of Education of City of Jamestown v. Baker, 241 App. Div. 574, 272 
N. Y. S. 801 (1934). 

60 Watson v. City of Boston, 209 Mass. 18, 95 N. E. 302 (1911) (the prop- 
erty here is personalty, however). 

61 Jones v. Commissioner, 116 Ohio State 1, 155 N. E. 791 (1927); In re 
Allerton, 296 Ill. 340, 129 N. E. 801 (1921). 
as v. Compton City School District, 129 Cal. App. 413, 18 P. (2d) 967 

63 Prichard v. Kanawha, 109 W. Va. 479, 155 S. E. 542 (1930). 

64 Farr v. Martin, 105 W. Va. 600, 143 S. E. 356 (1930). 

65 Latta v. Jenkins, 200 N. C. 255, 156 S. E. 857 (1931) ; Connecticut College 
for Women v. Town of Groton, 123 Conn. 196, 193 Atl. 873 (1937). 
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use the sole test of exemption.°® Where use is specified, a strict 
construction will result in a finding that a direct use is required— 
that property to be exempt must be physically used in the operation 
of the school’s business.** A liberal view is shown by some courts, 
which consider that as long as the income from the property is used 
for an exempt purpose, the property is within the exemption statute. 


Unused Property. If property is not being used at all, but merely 
held for a speculative profit, it is difficult to see how it could be in- 
cluded as exempt property, when use is required by the statute. It 
is usual to refuse exemption where property is unused now, but the 
institution intends at some future time to use it for educational pur- 
poses, such as to build a school upon it.”° 


Buildings Under Construction. Should land and a building being 
constructed, which will be used for educational purposes when com- 
plete, be exempted from taxation? If it is a new building, not re- 
placing a building previously used for exempt purposes, it will prob- 
ably be taxed, on the ground that no educational use has begun. 
Where, however, the building is being repaired, or where an old 
building is torn down or otherwise destroyed and a new building is 
under construction, there is authority that an exemption will be al- 
lowed if the old building was used for an exempt purpose and it is 


the intent of the institution to use the new building in the same man- 
ner.”* 


Partial Use. If the situation is that a building is partly used for 
educational purposes and partly rented out for other purposes, a court 
may sanction a pro-rata tax based on the extent of the nonexempt 
use,”* but there is other authority that a substantial use for non- 
exempt purposes will destroy all exemption.”* 


Use for Profit. When a statute merely provides that the institution 
itself must not be used for profit, it does not mean that a profit can- 
not be made on the property of the institution, if no profit accrues to 
the owners of the institution.** Many statutes, however, provide that 


66 See supra note 4. 

87 People v. University of Illinois, supra note 11. 

68 City and County of Denver v. Colorado Seminary, supra note 58. 

89 Foy v. Coe College, 95 Iowa 689, 64 N. W. 636 (1895). 

70 People v. Catholic Bishop of Chicago, supra note 16 (land intended for golf 
course not exempt even if golf course when completed would be exempt); In 
re Syracuse University, 214 App. Div. 375, 212 N. Y. S. 253 (1925), aff’g 124 
Misc. 788, 209 N. Y. S. 329 (1925). 

71 Dougherty v. City of Philadelphia, 12 Pa. Super. 570, 172 Atl. 177 (1934). 

72 Rohrbaugh v. Douglas County, supra note 18; In re Syracuse University, 
supra note 70. 

(193 _— Publishing Co. v. City of Madison, 205 Wis. 344, 237 N. W. 265 


7 Commissioner v. Hamilton College, supra note 57. 
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the property is exempted which is not leased or otherwise used for 
profit. 
OCCUPANCY 


In determining whether a particular property is being used for an 
educational purpose the nature of the occupancy of the property is, 
of course, of importance. The property exempted usually includes 
the classrooms and administration offices and, in addition, some other 
buildings and grounds. It is concerning the other occupancies that 
much debate arises. 

Residences of Officers and Employees of a school are the subjects 
of many cases before the courts. The rules are not uniform, varying 
according to the strict or liberal attitude of the court, but the most 
general rule seems to be that where the underlying and dominant 
consideration in maintaining such a residence is the promotion of 
efficient administration of the institution rather than to furnish a 
habitation for the officer or employee, the residence is to be classified 
as property used for educational purposes and exempted from taxa- 
tion ;*° while if the habitation is furnished or rented to the employee 
for his own convenience there will be no exemption made.** This 
rule applies whether the residence is for an officer, such as president, 
for a professor or teacher, or for a maintenance employee, such as 
caretaker, janitor, or cook. 

Dormitories and Dining Halls of Students are usually exempt when 
owned and operated by an educational institution.*7 The reason 
seems to be historical, based on the fact that the furnishing of such 
facilities is historically a proper function of educational institutions, 
especially colleges and universities. In the case of Yale University 
v. New Haven" it was stated that the settled meaning of the word 
college contemplated “a building or group of buildings in which 
scholars are housed, fed, instructed, and governed under college dis- 
cipline.” It has been noted before in this article that when the opera- 
tion is by a fraternity or sorority dormitories and dining halls are not 
usually exempt. 

_ Stores. When an educational institution operates a store for profit, 
selling such articles as candy, tobacco, and refreshments, such ac- 
tivity has been held to take at least the part of the building so used 


7 President, etc., Harvard College, v. Assessors of Cambridge, 175 Mass. 145, 
55 N. E. 844 (1900) (houses of president and professors). 

76 Knox College v. Board of Review, supra note 33. 

77 President, etc., Harvard College, v. Assessors of Cambridge, supra note 
75 (students clubbed together in operation) ; City of Chicago v. University of 
— 228 Ill. 605, 81 N. E. 1138 (1907); In re Syracuse University, supra 
note 70. 

7871 Conn. 316, 42 Atl. 87 (1899). 

8 


356 THE GEORGE WASHINGTON LAW REVIEW 


out of the exempt class. A store maintained, however, for the sale 
of products produced at the university or school incident to instruc- 
tion has been held exempt from tax.*® 

Farms and Gardens maintained by educational institutions have 
been held exempt more often than they have been taxed. Such prop- 
erty has been exempted when used for instructional purposes,** when 
used for providing food for the students,** and when an incidental in- 
come was made from the farm’s operation.** 


CONTIGUITY 


Contiguity will not of itself be a deciding factor usually in arriving 
at the status of property under a tax exemption statute. It may, 
however, be one of the important factors to be considered in ascer- 
taining whether property is used for educational purposes. The lo- 
cation of a residence for a school official at a point some distance from 
the school would be an item showing that the residence was not fur- 
nished primarily for more efficient administration of the school.** 


Conclusion 


The relation of property, in respect to its nature, its use and man- 
agement to exemption under the typical statute exempting property 
of educational institutions seems to be found in a consideration of 
the theory previously stated, that exemptions are to be made only in 
exchange for a public service rendered. Case authority and logical 
reasoning would seem to support a statement that this is the only 
proper reason for a legislature to grant exemptions from taxation, of 
any nature. A presumption must be allowed that a legislature in its 
enactments has been motivated by a proper legal purpose. Coupling 
the idea of exemption as a quid pro quo for a public service rendered 
with the rule of an increasing number of courts that strict construc- 
tion of statutes exempting educational institutions from taxation 
should be made with a view to the legislature’s pupose—it would 
seem that the fundamental question to be answered in any specific 
case is, “is this particular property being used by an institution in 
such a manner and for such a purpose that the ultimate result of an 





79 In re Syracuse University, supra note 70; Stanford University Book Store 
v. Helvering, 83 F. (2d) 710 (App. D. C. 1936) (receipts from codperative 
book store on Leland Stanford University campus operated by association of 
faculty members held not exempt from federal income tax). 

89 School of Domestic Arts and Science v. Carr, supra note 18 (restaurant to 
sell products of exempt domestic arts and science school held exempt as an in- 
cidental use of the property). 

81 In re Syracuse University, supra note 70. 

82 Kemp v. Pillar of Fire, supra note 6. 

83 In re Syracuse University, supra note 70. 

84 Knox College v. Board of Review, supra note 33. 
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exemption from taxation will be a saving or at least an equal ex- 
change for the taxpayers?” The answer to this question, it is sub- 
mitted, is a criterion by which may be judged the soundness of the 
result obtained by a court in interpreting educational and charitable 
exemption clauses in tax statutes. Ravpu L. WIsER. 


THE DoctrRINE OF CONTRIBUTORY INFRINGEMENT AS MODIFIED BY 
RECENT SUPREME Court DECISIONS 


In the recent case of Leitch Manufacturing Company, Inc. v. The 
Barber Company, Inc.,' the Supreme Court denied relief in a suit for 
contributory infringement of a patent. It is the purpose of this note 
to review briefly the development of the doctrine of contributory in- 
fringement in this country, and to discuss the possible bearing this 
recent decision may have on the doctrine, particularly in view of the 
rule laid down in the Carbice case* decided by the Supreme Court 
in 1931 and cited with approval in the present case. 

Contributory infringement may be broadly defined as the inten- 
tional aid of or codperation in transactions, which collectively consti- 
tute complete infringement.’ The courts have seen fit to protect the 
inventor from this tortious invasion of his patent monopoly by those 
who aid another (the direct infringer) in the making, using or selling 


of the patented invention.* Contributory infringement exists only 
where there is a direct infringement® and in proceeding against the 
contributory infringer, the injured patentee must show that the de- 
fendant acted with knowledge of the intended direct infringement. 
Under certain conditions, the fact that the element or material fur- 
nished is peculiarly or singularly adapted to be used in the infringing 
manner may be sufficient,® but in most cases, as where the part can 


158 Sup. Ct. 288. See (1938) 6 Geo. Wasn. L. Rev. 391. 


2Carbice Corporation v. American Patents Development Corporation, 283 
U. S. 27, 51 Sup. Ct. 343, 75 L. ed. 819 (1931). 


3 Walker on Patents, Deller’s Edition (1937). 


4 Wallace v. Holmes, Fed. Cas. 17,100, 9 Blatchf. 65 (C. C. D. Conn. 1871); 
Bowker v. Dows, Fed. Cas. 1,734, 3 Bann. & A. 518 (C. C. D. Mass. 1878). 
A patent for a combination of saponine extracted from vegetable products with 
liquids containing carbonic acid gas was held to be infringed by the sale of 
vegetable products containing saponine for use in such combination. 

5 Saxe v. Hammond, Fed. Cas. 12,411, 1 Holmes 456 (C. C. D. Mass. 1875) ; 
Popular Mechanics Co. v. Brown, 245 Fed. 859 (C. C. A. 7th, 1917). “For 
one to be guilty of contributory infringement, there must be a direct infringe- 
ment existing or threatened—something to which to contribute.” See Comput- 
ing Scale Co. v. Toledo Computing Scale Co., 279 Fed. 648 at 678 (C. C. A. 
7th, 1921) (parts made by defendant in this country assembled abroad). 

6 Schneider v. Pountney, 21 Fed. 399 (C. C. D. N. J. 1884); New York 
Filter Mfg. Co. v. Jackson, 91 Fed. 422 (C. C. E. D. Mo. 1898); Canda v. 
Michigan Malleable Iron Co., 124 Fed. 487 (C. C. A. 6th, 1903). 
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be used either in an infringing or noninfringing way, proof of actual 
knowledge and intent is required.’ 

After establishing intent, the patentee’s right of recovery depends 
upon whether the contribution amounts to substantial reconstruction, 
or mere repair.* The decisions are uniform to the effect that the 
purchaser of a patented object has a greater equitable right to repair 
the machine by replacing worn or broken parts than has the patentee- 
vendor to force disuse,® and a third party may furnish these parts 
without liability..° The distinction between reconstruction and re- 
pair depends upon the facts of each case," but it is generally conceded 
that if the part has a useful life which is shorter than that of the 
whole, the patentee will be denied relief upon the ground that the re- 
placement is merely repair.’* Substantial reconstruction may result 
if the part replaced is of the essence of the patented whole or has a 
life span comparable to that of the whole,’* but recent decisions hold 


7In General Electric Co. v. Sutter, 186 Fed. 637 (C. C. W. D. Penn. 1911) 
the court said: “If such assistance is given by furnishing an essential part of 
an infringing combination and the part furnished is adapted to no other than 
an infringing use, such contribution makes him a contributory infringer. On 
the other hand, if the part furnished is adapted to other and lawful uses, then 
an intent to furnish for an infringing use must be established before the fur- 
nisher can be held a contributory infringer.” Also Whitney v. New York 
Scaffolding Co., 243 Fed. 180 (C. C. A. 8th, 1917); Duplex Envelope Co. v. 
Denominational Envelope Co., 80 F. (2d) 179 (C. C. A. 4th, 1936). 

8 Goodyear Shoe Machinery Co. v. Jackson, 112 Fed. 146 (C. C. A. Ist, 1901) ; 
F. F. Slocomb & Co. v. A. C. Layman Mach. Co., 227 Fed. 94 (Del. 1915). 

® Wilson v. Simpson, 9 How. 109, 13 L. ed. 66 (U. S. 1850); Chaffee v. 
The Boston Belting Co., 22 How. 217, 16 L. ed. 240 (U. S. 1859); Foglesong 
Machine Co. v. J. D. Randall Co., 239 Fed. 893 (C. C. A. 6th, 1917). De- 
fendant repaired and replaced certain elements of a machine which had been 
partially destroyed by fire. 

10 Shickle, Harrison & Howard Iron Co. v. St. Louis Car-Coupler Cy “d 
Fed. 739 (C. C. A. 8th, 1896); Williams v. Barnes, 234 Fed. 339 (C. C 
7th, 1916); Morgan Envelope Co. v. Albany Paper Co., 152 U. S. 425, 14 Was 
Ct. 627, 38 L. ed. 500 (1893). 

11 Shickle, Harrison & Howard Iron Co. v. St. Louis Car-Coupler Co., supra 
note 10; Automotive Parts Co. v. Wisconsin Axle Co., 81 F. (2d) 125 (C.C.A. 
6th, 1935). The court said: “The right, in our view, must depend in every 
case upon the special facts of the case as they show the relation of the two 
classes of parts—those supplied and those remaining in the original construction 
—to the patented unit.” 

12 American Safety Razor Corp. v. Frings Bros. Co., 62 F. (2d) 416 (C.C.A. 
3d, 1932) (razor blades) ; El Dorado Foundry, Machine & Supply Co. v. Fluid 
Packed Pump Co., 81 F. (2d) 782 (C. C. A. 8th, 1936) (replacing worn parts 
of pump); Heyer v. Duplicator Mfg. Co., 263 U. S. 100, 44 Sup. Ct. 31, 68 
L. ed. 198 (1923). Furnishing of gelatine bands which were quickly used up 
for duplicating machines held not to be contributory infringement. Cf. Heyer 
Duplicator Co., Inc., v. Ditto, Inc., 6 F. (2d) 578 (C. C. A. 7th, 1925). Fur- 
nishing spools used to revolve gelatine band in duplicator machine held to be 
infringement. 

13 Belknap v. Wallace Addressing Machine Co., Inc., 12 F. (2d) 597 (C.C.A. 
2d, 1926) ; George Close Co. v. Ideal Wrapping Machine Co., 29 F. (2d) 533 
(Cc. C. A. Ist, 1928). Rebuilding of a candy-wrapping machine by the purchaser 
in order to wrap larger pieces of candy held infringement. Leeds & Catlin Co. 
v. Victor Talking Mach. Co., 213 U. S. 325, 29 Sup. Ct. 495, 53 L. ed. 805 
(1909) (furnishing records for patented talking machine). 
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that any worn or broken part can be replaced so long as the replace- 
ment does not preponderate over the remaining portion of the orig- 
inal structure.** 

Prior to the Carbice case, the Supreme Court decisions were sub- 
stantially in accord with the above discussion. In the Leeds & Catlin 
case, the Court permitted recovery where the element furnished was 
essential to the operation of the combination,’® and in the Morgan 
Envelope case, the Court denied recovery where the contribution was 
of a perishable nature requiring frequent renewal.*® The Court has 
also denied relief where, as in the case of Motion Pictures Patents 
Company v. Universal Film Manufacturing Company,'* the patentee, 
by contract or notice, has attempted to restrict the purchaser to the 
use of certain supplies not a claimed part of the patented device, and 
to obtain thereby a partial monopoly over the unpatented supplies. 
With this classification of cases involving contributory infringement 
the courts seemed to have an approach to the problem which, though 
difficult to apply in some cases, ordinarily gave a reasonable basis on 
which to predict the rights of a patent owner as well as the liabilities 
of a seller of unpatented parts of a patented invention. 

In 1931 the Supreme Court, in the Carbice’® case, refused recovery 
from one who sold solid carbon dioxide for use in combination with 
a patented transportation package. While the facts’® of this case 
would seem to justify the decision as an application of the principles 
applied in the Morgan Envelope case or the Motion Pictures Patents 


14 “Thus, if new parts so dominate the structural substance of the whole as to 
justify the conclusion that it has been made anew, there is a rebuilding or re- 
construction; and conversely, where the original parts, after replacement, are 
so large a part of the whole structural substance as to preponderate over the 
new, there has not been a reconstruction but only repair.” See Automotive 
Parts Co. v. Wisconsin Axle Co., supra note 11. 

15 Leeds & Catlin Co. v. Victor Talking Mach. Co., supra note 13. 

16 Morgan Envelope Co. v. Albany Paper Co., supra note 10. 

17 243 U. S. 502, 37 Sup. Ct. 416, 61 L. ed. 871 (1917). 

18 Supra note 2. 

19 The American Patents Development Corporation was in the business of 
making and selling solid carbon dioxide by virtue of its ownership of the Dry 
Ice Corporation of America. It also owned U. S. Patent No. 1,595,426 on a 
transportation package including carbon dioxide as a refrigerant. The defendant 
was engaged in the sale of solid carbon dioxide and made sales to customers of 
the Dry Ice Corporation for use by the purchaser in transportation packages 
like those described in the patent. No formal licenses were granted by the 
patent owner but each invoice for solid carbon dioxide sold by it bore this notice, 
“The merchandise herein described is shipped upon the following condition: 
That Dry Ice shall not be used except in Dry Ice cabinets or other containers 
or apparatus provided or approved by the Dry Ice Corporation of America; 
and that Dry Ice cabinets or other containers or apparatus provided or approved 
by the Dry Ice Corporation of America shall be refrigerated only with Dry 
Ice. These uses of Dry Ice are fully covered by our Basic Apparatus and 
Method Patent No. 1,511,306. Granted October 14, 1924, and other Patents 
Pending.” 283 U. S. 27, 30. The patent in suit was not specifically mentioned 
in the notice on the invoice. 
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case, the language of the court indicated that a broader limitation of 
the doctrine was intended.?® The court, however, purported to pre- 
serve the rule of the Leeds & Catlin case, which it referred to as, 
“an ordinary case of contributory infringement,” by pointing out 
that there, the patent owner manufactured and sold the combination 
on which the patent gave a monopoly.” It is believed that this ref- 
erence to the Leeds & Catlin case prevents the interpretation that the 
decision was intended to abolish the doctrine of contributory infringe- 
ment. Granting this, it seems also that the facts under consideration 
in that case should limit the statement of the court to the effect that 
the distinctions, made by the patent owner in attempting to bring the 
case within the rule of Leeds & Catlin, were without legal significance. 

The intended effect of the Carbice case on the law of contributory 
infringement is not readily apparent from a reading of the opinion. 
Some commentators in legal periodicals, writing soon after the de- 
cision, indicated that a more limited application of the doctrine should 
be expected.*?. The courts, although differing considerably in the in- 
terpretation of the case, have allowed recovery from contributory in- 
fringers by the application of principles developed prior to the Carbice 
case. Thus, in Bassick Manufacturing Company v. Adams Grease 
Gun Corporation,”* the court held as a contributory infringer one who 


20 “Plaintiffs seek to distinguish the Motion Picture Case from that at bar, 
by pointing out that there, . the unpatented supplies, over which the licensor 
sought to extend its monopoly, were merely used in the patented machines, 
whereas here the unpatented refrigerant is one of the necessary elements of the 
patented product. And to distinguish the case at bar from Morgan Envelope 
Company, ... it is pointed out that the Carbice Corporation _is furnishing not 
a passive element in the combination, like the paper in the Morgan Envelope 
fixture, but the dynamic element which produces refrigeration. These dis- 
tinctions are without legal significance. Infringement, whether direct or con- 
tributory, is essentially a tort, and implies invasion of some right of the pat- 
entee. . The Dry Ice Corporation has no right to be free from competition 
in the sale of solid carbon dioxide. Control over the supply of such unpatented 
material is beyond the scope of the patentee’s monopoly; and this limitation, 
inherent in the patent grant, is not dependent upon the peculiar function or 
character of the unpatented material or on the way in which it is used. Relief 
is denied because the Dry Ice Corporation is attempting, without sanction of 
the law, to employ the patent to secure a limited monopoly of unpatented ma- 
terial used in applying the invention.” 283 U. S. 27, 33. 

21 Referring to the Leeds and Catlin case, the court said, “There was no sug- 
gestion that the Victor Company, which itself manufactured and sold the pat- 
ented product, sought ‘to derive its profits, not from the invention on which 
the law gives it a monopoly, but from the unpatented supplies with which it 
is used.’ In the case at bar the plaintiffs neither sell nor license others to sell 
complete transportation packages. They supply merely one of the several ma- 
terials entering into the combination; and on that material they have not been 
ae ree Their attempt to secure one cannot be sanctioned.” 283 

22 (1931) 31 Con. L. Rev. 743, 775; (1931) 40 Yate L. J. 1328, 1331. 

23 52 F. (2d) 36 (C. C. A. 2d, 1931). For cases involving similar facts see 
Lincoln Engineering Co. of Illinois v. Stewart-Warner Corp., 91 F. (2d) 757 
(C. C. A. 7th, 1937); Eclipse Machine Co. v. J. H. Specialty Manufacturing 
Co., 4 F. Supp. 316 (E. D. N. Y., 1933). In Rogers v. Alemite Corp., 298 
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made and sold unpatented elements of a patented combination. While 
the court stated that the Carbice case did not change the law of con- 
tributory infringement,”* it should be noted that the parts sold by the 
defendant in the Bassick case were particularly adapted for use in an 
infringing combination,*® and that the patent owner sold all of the 
elements of the patented combination, although it did not itself as- 
semble these elements.*° In American Lecithin Co. v. J. C. Ferguson 
Manufacturing Works,”" it was held that the owner of a patent on the 
method and the result of the method of adding lecithin to chocolate 
was entitled to recover from one who sold lecithin to chocolate manu- 
facturers with the intent that it should be used in the infringing 
process. The patent owner used the patent to obtain a monopoly on 
the unpatented lecithin, a natural product, by acquiescing in the use 
of the patented process only when the lecithin was purchased from 
it. In spite of the similarity of this use of a patent to that con- 
demned in the Carbice case, the court dismissed the Carbice case as 
merely holding that the patent owner could not, by notice, control the 
use of the patented container in the hands of the purchaser.”® 


U. S. 415, 56 Sup. Ct. 787, 80 L. ed. 1251 (1936), the court considered facts 
almost identical with those of the Bassick case and found no infringement. The 
decision was rested upon the court’s finding that the patentee had invented, not 
a new combination, but only an improved element for use in an old combination. 

24“But we do not read the opinion of Mr. Justice Brandeis as intending a 
modification of that doctrine. He appears to have treated the case as governed 
by the principle that a patent monopoly ‘may not be expanded by limitations as 
to the materials and supplies necessary to the operation of it’ . . . and he ex- 
pressly differentiated it ‘from an ordinary case of contributory infringement’ 
om by Leeds and Catlin vy. Victor Talking Machine Co.” 52 F. (2d) 


25 The “pin fittings” sold by the defendant were capable of use in non-infring- 
ing combinations but some of the details of structure would be without sig- 
nificance if so used. 

26 Referring to the plaintiff company, the court said, “. . . It does not assemble 
the apparatus as a unit, but it catalogues, prices and sells grease guns, couplers 
and fittings separately, with the intention that the purchasers shall combine 
them into the patented combination.” 52 F. (2d) 36, 37 

2719 F. Supp. 294 (R. I. 1937). Also see Herold Brothers Co. v. Philad 
Co., 61 F. (2d) 433 (C. C. A. 6th, 1932); National Pigments and Chemical 
Co. v. Shreveport Chemical Co., 1 F. Supp. 417 (W. D. La. 1932). In General 
Foods Corp. v. Seaman Bros., Inc., 68 F. (2d) 622 (S. D. N. Y. 1932), the 
court found that there was no direct infringement and therefore no contributory 
infringement. It is interesting to note that while the parties to the action 
were competitors in the sale of unpatented material, as they were in the Carbice 
case, the court distinguished that case as follows: “In the present case, there 
are no restrictive notices, and even though Certo is fully open to the public, 
still anyone who, without a license, practices the patented process is an in- 
fringer. It would seem clear, also, that anyone who knowingly induces such 
an infringement is liable as a contributory infringer.” Jd. at 625 

*8“The complainant never issued any formal license to anyone to use its 
patent. However, upon the sale of lecithin, or the complainant’s trade-mark 
product ‘Lexin,’ the complainant acquiesces in the use of its patent. When the 
lecithin thus sold by the complainant has been used up by the customer this 
acquiscence ceases, the permissive use of the patent ceases.” 19 F. Supp. 294, 300. 

29 Referring to the Carbice case the court said, “In that case the container 
had been sold, and an attempt had been made to control its use in the hands 
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On the other hand some courts have recognized the decision as ex- 
tending the limitations on the doctrine of contributory infringement.*° 
In Fruehauf Trailer Co. v. Highway Trailer Co.,*' the court refused 
recovery from one who sold unpatented elements for use in a patented 
trailer coupler and cited the Carbice case as supporting the proposi- 
tion that the patent owner had no right to be free from competition 
in the sale of the unpatented elements. It is interesting to note that, 
while the court purported to rest its decision entirely on the question 
of infringement, it said that if it were to pass upon the validity of the 
claims in suit that it would have to hold that they were drawn to an 
unpatentable combination.** 

With the intended scope of the Carbice decision still in doubt 
the Supreme Court recently had an opportunity to again consider 
the question of contributory infringement in Leitch Manufacturing 
Co. v. The Barber Co.** The court denied relief and rested its de- 
cision squarely on the rule of the Carbice case, saying: 

“The Court held in the Carbice case that the limitation upon the 
scope or use of the patent which it applied ‘was inherent in the patent 
grant.’ It denied relief, not because there was a contract or notice 
held to be inoperative but on the broad ground that the owner of a 
patent monopoly, ignoring the limitation, ‘inherent in the patent 
grant,’ sought by its method of doing business to extend the monopoly 
to the unpatented material used in practicing the invention. By the 
rule there declared every use of a patent as a means of obtaining a 
limited monopoly of unpatented material is prohibited. It applies 


of the purchaser by requiring him to use it only with an unpatented substance. 
Upon the sale of the container, the patented monopoly in its use ceased.” 19 F. 
Supp. 294, 301. 

30 Tn Gillette Safety Razor Co. v. Standard Safety Razor Co., 64 F. (2d) 
6 (C. C. A. 2d, 1933), it was held that the sale of razor blades for use in a 
patented combination of razor and blade was not a contributory infringement 
of the patent. The court rested its decision on the right of a user to replace 
relative short lived parts, but in discussing the Carbice case as an extension 
of the rule of the Motion Pictures case said, “Where the patentee does not 
furnish the whole combination patented but with only one of the unpatented 
components, it is not contributory infringement for another to supply that same 
element, even though that element was not material dispensed by the combina- 
tion or possessed of a useful life much shorter than the other elements of the 
combination and thus within the rule stated.” Jd. at 8. But the court also 
said, “We have recognized that the Carbice case does not change the rule of 
liability for contributory infringement.” Jd. at 8. See also Chas. H. Lilly Co. 
v. I. F. Laucks, Inc., 68 F. (2d) 175, (C. C. A. 9th, 1933), where the court 
found no contributory infringement because the plaintiff failed to show that 
the defendant had knowledge or intention that the sales made by it would in- 
duce a direct infringement. The court, without reference to the Carbice case, 
added that there is, “. . . an equally cogent reason why the decree may not 
stand; namely, soya bean meal and soya bean flour are standard articles of 
commerce; and being such, a sale thereof may not be enjoined.” Jd. at 188. 

3154 F. (2d) 691 (E. D. Mich. 1931). 

32 Td. at 710. 

33 Supra note 1. 
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whether the patent be for a machine, a product, or a process. It 
applies whatever the nature of the device by which the owner of the 
patent seeks to effect such unauthorized extension of the monopoly. 
Nothing in Leeds & Catlin Co. v. Victor Talking Machine Co. . 
limits it.” 

In the Leitch case a process patent was involved under which cus- 
tomers of the patent owner received an implied license. In the Car- 
bice case the patent was for an article of manufacture including in 
combination an insulated container and solid carbon dioxide. The 
patent owner permitted others to make and sell containers but at- 
tempted, by notice, to prevent their use with carbon dioxide not pur- 
chased from it. From the portion of the opinion quoted above it is 
seen that the court considered these differences to be of no legal sig- 
nificance. In both cases the sole protection which the patent owner 
sought was of a limited monopoly of an unpatented article of com- 
merce. In neither case did the patent owner attempt to obtain any 
income from the monopoly expressly granted by the patent either by 
practicing the invention or by licensing others to do so for a royalty. 

The Leitch case seems to make it clear that the Supreme Court 
will not apply the doctrine of contributory infringement in favor of a 
patent owner who does not practice his invention but attempts to use 
the patent solely for the purpose of obtaining a limited monopoly of 
an unpatented element or material used in practicing the invention. 
The reference to the Leeds & Catlin case in the closing sentence of 
the opinion seems to make it equally clear that the doctrine of con- 
tributory infringement was not abolished by the decision. The Court 
was undoubtedly influenced both by the type of material involved and 
the method by which the patent owner sought to exploit the patent, 
but its failure to point out whether either factor alone would control, 
makes the decision difficult to apply to factual situations which differ 
from that in the Leitch case but which do not present as strong a case 
for relief as that of the Leeds & Catlin case. The Court may have 
felt that the method of doing business adopted by the complainant in 
the Leitch case amounted to a restraint of trade opposed to the spirit 
of the Clayton Act.** No attempt was made to place the decision 
squarely on that ground but the opinion indicates the Court felt that 
an application of the doctrine of contributory infringement in favor of 
the complainant would be to sanction the use of a patent for the sole 
purpose of unreasonably restraining the sale and use of an unpatented 


34 Section 3 of the Clayton Act, 38 Stat. L. 730, 731 (1914), 15 U. S. C., par. 
14 (1934), is applicable to all goods, wares, merchandise, machinery, supplies 
and other commodities whether patented or unpatented, and prohibits any con- 
tract, sale, or agreement relative thereto tending to lessen competition or create 
a monopoly in any line of commerce. 
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article of commerce.*® The decision may be interpreted as abolishing 
the doctrine of contributory infringement as applied to articles of 
commerce not particularly adapted to an infringing use and per- 
haps as requiring, in any case, that the patent owner use his monopoly 
directly before he is entitled to protect that monopoly indirectly by 
proceeding against a contributory infringer. This interpretation gives 
the decision its maximum possible effect on the doctrine of contribu- 
tory infringement consistent with the position that the rule of the 
Leeds & Catlin case was preserved. RicHARD R. BRAINARD, 
Wa_crteR E. Rute. 


EstopPpeL UNDER Rute 109 or PATENT OFFICE RULES oF PRACTICE 


It is the purpose of this note to discuss the doctrine of estoppel 
as it has been applied in patent cases resulting from certain acts done 
by one who has become involved in an interference proceeding in the 
Patent Office, or resulting from his failure to act in accordance with 
the provisions of Rule 109 of the Rules of Practice of the United 
States Patent Office. 

In International Cellucotton Products Company v. Coe,’ it was held 
that a winning party to an interference involving one of his applica- 
tions was not estopped to thereafter prosecute claims in a second ap- 
plication, where such claims related to subject matter different from 
that involved in the interference. The application of the losing party 
disclosed such additional subject matter, but the application of the 
winning party which was involved in the interference did not. The 
reason given was that the doctrine of res judicata was not applicable 
inasmuch as these claims could not have been made issues in the first 
interference because of the difference in subject matter. Cited in the 
opinion are cases in point which the Court felt were solely predicated 
upon the doctrine of res judicata and, feeling constrained to follow 
these, it refused to recognize that either matters in pais or the mere 


35 “But it adopts a method of doing business that is the practical equivalent 
of granting a written license with a condition that the patented method may be 
practised only with emulsion purchased from it. For any road builder can buy 
emulsion from it for that purpose, and whenever such a sale is made, the law 
implies authority to practice the invention. On the other hand the Barber Com- 
pany sues as contributory infringer a competing manufacturer of this unpatented 
material, who sells it to a road builder for such use. Thus, the sole purpose 
to which the patent is put is thereby to suppress competition in the production 
and sale of staple unpatented material for this use in road building.” 58 Sup. 
Ct. 288, 289. 


1 International Cellucotton Products Co. v. Coe, 85 F. (2d) 869, 30 U. S. 
P. Q. 366, 1936 C. D. 40 (App. D. C. 1936). See also dissenting opinion in 
saan Long, 83 F. (2d) 458, 29 U. S. P. Q. 357, 1936 C. D. 428 (C. C. P. A. 

6). 
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failure of a party to proceed according to Rule 109 could work an 
estoppel against the appellant. 

From a critical review of the decisions on cases of this type, in 
which the question of estoppel under Rule 109 has been raised, it is 
at once obvious that that doctrine has been variously interpreted with 
no small degree of confusion. In one of the late cases? on the ques- 
tion it has been dubbed “a so-called bar” or “a so-called doctrine of 
estoppel” but nevertheless it has been very effectively applied in the 
past to a wide variety of cases falling in this class. The fact is learned 
from a study of such cases that the estoppel created by this rule is a 
form of procedural estoppel akin to statutory estoppel and is unique 
in the field of law. 

Estoppel is divided by Bigelow® into three broad classes: (1) es- 
toppel by deed, (2) estoppel by record of a court, and (3) estoppel 
by matter in pais. The first class is not pertinent here. 

Estoppel by matter of record may be divided into two kinds: one, 
the estoppel to deny the truth and genuineness of a court record, and 
the other, the estoppel to further litigate in an independent proceeding 
any matter finally passed upon by a court in a proceeding involving 
the same parties, which is the estoppel or bar of res judicata.‘ 

It is clear that the rule of res judicata is applicable as to adjudica- 
tions made in the Patent Office with the same force and effect as to 


adjudications of the regularly constituted courts.’ Provision is made 


2In re Long, supra note 1. 

3 BicELow, Estopret, 6th ed. (1913). 

* According to Bigelow an application of the estoppel or bar of res judicata 
requires : 

(1) that there shall have been a final judgment; 

(2) that the prior judgment shall have been rendered either actually or 
constructively upon the merits of the case; 

(c) that the parties in the two proceedings shall be the same or privies of 
the same parties, and— 

(4) that the same specific question must have been considered and decided 
as a basis for the former judgment; or 

(5) that the prior judgment must have disposed of the same demand or 
cause of action; or 

(6) of some non-severable portion thereof. 

See Nesbit v. Riverside Independent District, 144 U. S. 610, 618, 12 Sup. Ct. 
746, 36 L. ed. 562 (1892). “When the second suit is upon the same cause of 
action, and between the same parties as the first, the judgment in the former 
is conclusive in the latter as to every question which was or might have been 
presented and determined in the first action; but when the second suit is upon 
a different cause of action, though between the same parties, the judgment in 
the former action operates as an estoppel only as to the point or question actu- 
ally litigated and determined, and not as to other matters which might have 
been litigated and determined.” 

Cf. New Orleans v. Citizens Bank, 167 U. S. 371, 386, 117 Sup. Ct. 905, 42 
L. ed. 202 (1897); S. P. R. R. v. U. S., 168 U. S. 1, 48, 18 Sup. Ct. 18, 42 
L. ed. 355 (1897). 

5In re Barratt’s Appeal, 14 App. D. C. 255, 257, 1899 C. D. 320 (App. D. 
1899) ; In re Fay, 15 App. D. A 515, 517, 1900 C. D. 232 (App. D. e299); 
Blackford v. Wilder, 28 App. D. C. 535, 1907 C. D. 491 (App. D. C. 1907). 
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in Rule 132 that whenever an award of priority has been rendered in 
an interference proceeding by any tribunal and the limit of appeal 
from such decision has expired, the Primary Examiner shall advise 
the defeated party that the claims so involved in the issue stand finally 
rejected. Rule 127 further provides that a second interference will 
not be declared upon a new application for the same invention filed 
by either party. 

Estoppel in pais is divided by Bigelow into two kinds: one, the 
estoppel by contract, and the other, estoppel by conduct. We need 
consider only the latter kind here. 

Estoppel by conduct is that which arises from the acts and declara- 
tions of a person by which he designedly induces another to alter his 
position to his injury.* There should be no reason why this rule 
should not be applicable in proper cases arising from patent contests 
in the same manner in which it applies in other litigous proceedings.’ 

In the Patent Office the Rules of Practice create an estoppel which 
includes a field beyond that covered by either res judicata or estoppel 
in pais and which cannot be fitted into the text writers’ classifications 
of this branch of the law. Thus, in interference practice before the 
tribunals of the Patent Office estoppel may arise from the mere failure 
of a party to act in accordance with Rule 109. The pertinent sections 
of this rule are as follows: 


“An applicant involved in an interference may, within the time 
fixed by the Examiner of Interferences not less than 30 days 
after the preliminary statements (referred to in Rule 110) of the 
parties have been received and approved or after motion to dis- 
solve the interference has been brought by another party, within 
30 days from the filing thereof, on motion duly made as provided 
by Rule 153, file an amendment to his application containing any 
claims which, in his opinion, should be made the basis of inter- 
ference between himself and any of the other parties. 


Any party to an interference may bring a motion to put in in- 
terference any claims already in his application or patent which 
should be made the basis of interference between himself and any 
of the other parties. Any party to an interference may bring a 


6 According to Bigelow, the following elements must be present before an 
estoppel by conduct will lie: 
(1) there must have been a representation or concealment of material facts; 
(2) the representation must have been made with knowledge of the facts; 
(3) the party to whom it was made must have been ignorant of the truth 
of the matter; 
(4) it must have been made with the intention that the other party would 
act upon it; 
(5) the other party must have been induced to act upon it to his injury. 
7 Berry v. Stockwell, 1876 C. D. 47, 9 O. G. 404; Waker, Patents (6th 
ed.), Sec. 188. 
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motion to add or substitute any other application owned by him, 
as to the existing issue, or to include an application or a patent 
owned by him, as to claims which should be made the basis of 
interference between himself and any of the other parties. . . .” 


This Rule is merely one of Patent Office procedure designed to ex- 
pedite proceedings in interferences before the tribunals of that office 
by discouraging piecemeal prosecutions and further, to prevent, as 
much as possible, a defendant from being forced to litigate his appli- 
cation in consecutive interferences against the same party plaintiff.* 

It is well settled that the rules of procedure in the Patent Office, 
when not in conflict with any provision of law, have the full force 
and effect of statutes.* Although the question of the validity of Rule 
109 has not been expressly determined, a belief in its validity has 
been indicated in dicta..° The courts of the District of Columbia, 
however, have not always been content in following the Patent Office 
tribunals in deciding cases merely upon the force of this rule, but have 
complicated the issues by attempting in some cases to apply, in addi- 
tion, the common law rules of res judicata and matters in pais, which, 
though fully applicable in many instances, are inapplicable in others 
as shall be seen. 

In the simplest type of case, when a losing party to an interference 
decided on the merits later attempted to assert claims relating to the 
same invention as covered by the counts of the interference, he has 
generally been held estopped under the doctrine of res judicata. Res 
judicata has also been applied in such cases as to claims differing in 
scope, or claims differing in language but not patentably distinct from 
the counts of the interferences.11 Res judicata is fully applicable in 


8 See Ex parte Sutton, Steele and Steele, 1906 C. D. 111, 112, 121 O. G. 1012, 
(Allen, Com’r) “The purpose of Rule 109 is clearly to avoid a second inter- 
ference, and where a party fails to take advantage of that rule he loses the right 
to contest the question of priority as to the claims made by his opponent. While 
it is true, as urged in argument, that this office does not wish a technicality to 
stand in the way of the determination upon the merits of the rival claims of 
applicants, it is also true that certain rules of procedure must be made and en- 
forced. While such rules may appear to work a hardship in a particular case, 
they are necessary in order to prevent still greater hardship in many cases. 
The confusion which would necessarily result from the failure to enforce gen- 
eral rules of procedure, such as Rule 109, overbalances the alleged hardship of 
a particular case.” 

® See Mell v. Midgley, 31 App. D. C. 534, 537, 1908 C. D. 512 (App. D. C. 
1908). 

10 See In re Brashares, 74 F. (2d) 751, 752, 24 U. S. P. Q. 207, 1935 C. D. 
237 (C. C. P. A. 1935). “Upon what were deemed by this court to be op- 
posite and controlling authorities, as well as upon reason, we have more than 
once affirmed proceedings of the ‘Patent Office under Rule 109, supra, thus in- 
dicating our belief in the validity of the rule itself, and of the reasonableness 
of its application under the facts which the cases then before us presented.” 

11 Horine v. Wende, 29 App. _ C. 415, 1907 C. D. 615 (App. _ C. 1907) ; 
gpg v. Hallwood, 31 App. D. C. 165, “x C. D. 444 (App. D. C. 1908) ; 
In re Sommer, 56 F. (2d) 93, ‘12 U. S. P. Q. 452, 1932 ot D. 298 cc. c 
P. A. 1962). 





368 THE GEORGE WASHINGTON LAW REVIEW 


such cases, as pointed out in the leading case of Blackford v. Wilder, 
since the parties are the same, the applications are the same, the prior 
decision was a final one on the merits and the rights of the parties to 
the newly submitted claims could have been determined in the prior 
proceeding. Where the losing party delayed the filing of claims to 
common subject matter until after the time limit expired within which 
the winning party might have reissued his patent, the losing party 
was held estopped in pais. The conduct of the losing party resulted 
in such injury to the other as to render him helpless to defend him- 
self.1* In all these instances, Rule 109 could clearly be relied upon to 
support the estoppel because of the failure of the losing party to act in 
accordance with the provisions of the first paragraph thereof.** The 
courts preferred, however, to base their decisions upon res judicata 
and estoppel in pais. 

In the cases referred to above, the losing party was concerned only 
with regard to one application which was involved in the prior inter- 
ference. But a party, having lost priority in an interference proceed- 
ing, has been estopped to present claims to the same subject matter 
as that involved in the interference in another application owned by 
him either as an inventor or as a common assignee of different in- 
ventors,’* in a divisional application,’® or in a reissue application of 
a prior patent.’® In all the cases of this type which have been ex- 


amined, the party failed to act in accordance with the last paragraph 
of Rule 109, but in all instances, as in the preceding discussion, the 
decisions go further and find the facts also sufficient to support an 
estoppel on res judicata. The doctrine of res judicata is applied even 
though the counts are of different scope, the nominal parties are dif- 
ferent, and different applications are involved. These differences are 
held to be mere matters of form.?7 


12In re Henderson, 269 Fed. 707, 1921 C. D. 133 (C. A. D. C. 1921). 

13JTn an exception to the general rule it has been held that the losing party 
to an interference was not estopped to later prosecute generic claims based upon 
prior inventorship of a species different from that involved in the prior inter- 
ference. In re Klahn, (Examiners-in-Chief), 1917 C. D. 7, 241 O. G. 623 
{75> cf. In re Curtiss, 46 App. D. C. 183, 1917 C. D. 142 (App. D. C. 

14In re Marconi, 38 App. D. C. 286, 1912 C. D. 483 (App. D. C. 1912); 
Ex parte Temple (Tennant, Com’r), 1912 C. D. 7 176 O. %. 526 (1911); 
ag Departure Mfg. Co. v. Robinson, 39 App. D. C 504, 1913 C. D. 332 (App. 
D. 1913); McKenzie v. Garrett, 43 App. D. C. 6, 1915 C. D. 83 (App. 
D. & 1915); In re Dement, 263 Fed. 813, 1920 C. D. 170 (App. D. C. vec 
In re Krauch et al., 56 F. (2d) 290, 12 U. S. P. Q. 257, 1932 C. D. 277 (C. C 
P. A. 1932); cf. Cross v. Rusby, ‘42 App. D. ‘C. 341,'1914 C. D. 212 (App. 
D. C. 1914); Ex parte Peterson, 28 U. S. P. Q. 143 (Bd. App. 1935); Spata- 
Pa ia et al., 69 F. (2d) 118, 20 U. S. P. Q. 316, 1934 C. D. 271 (C. C. 

15In re Cutler, 48 App. D. C. 444, 1919 C. D. 191 (App. D. C. 1919). 

16Tn re Marconi, supra note 14; In re Wasserfallen, 298 Fed. 826, 1924 C. D. 
326 (App. D. C. 1924). 

17In re Marconi, supra note 14. 
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In In re Martin,® a case of the type under discussion, the court, as 
in the principal case, International Cellucotton Products Company v. 
Coe, finding from the facts no basis for an estoppel, either on res 
judicata or in pais, did not recognize the sufficiency of a mere breach 
of Rule 109 to support the estoppel. In this case the losing party was 
allowed to copy claims into a different application from a patent, with 
which he had been in interference prior to its issuance. This case, 
however, has been discredited.’® 

The losing party has been allowed to go ahead with claims in an- 
other application, where the winning party in the interference ad- 
mitted in effect that he was not claiming any rights as to such subject 
matter*° or where the common subject matter was not claimed by 
either party as patentable per se.** 

As to the winning party of the interference, neither res judicata 
nor Rule 109 is, or should be, applied as to the application there in- 
volved after an award of priority on the merits to determine his rights 
to prosecute additional claims to the common subject matter,?* or 
even broader claims.** Having established priority as to that applica- 
tion, he is not denied anything he was in possession of prior to the 
interference. 

But the rights of a winning party as to applications other than the 
one involved in the interference, cannot be determined by the same 


rules as prevail when the losing party is fully apprised of the subject 
matter disclosed or claimed by the other party. A discussion of these 





18 In re Martin, 48 App. D. C. 187, 1918 C. D. 213 (App. D. C. 1918). 

19In re einer, 69 F. (2d) 556, 21 U. S. P. Q. 161, 1934 C. D. 336 (C. C. 
P. A. 1934) ; In re Chase, 71 F. (2d) 178, 22 U. S. P. Q. 77, 1934 C. D. 489 
(C. C. P. A. 1934). 

20 In re Long, supra note 2 


21 Ex parte Heintz, 14 U. s. P. Q. 301 (Bd. App. 1932), “As the claim in 
interference 55,894 is directed to structure not disclosed in the present applica- 
tion and as there is no claim here presented that could have been made by S, 
there was clearly no obligation on the assignee of the present application to 
provoke an interference on matters of common disclosure which neither party 
claims as patentable per se. Estoppel being predicated on failure to speak or 
act when there was a duty to speak or act, to the injury of another, cannot be 
bottomed on a failure when there was no obligation, as the other party is not 
legally injured. We regard the S patent unavailable as a reference against the 
appealed claims.” 

22 This proceeds upon the theory that the winner should take all even though 
it is contra to a rigid application of Rule 109, which does not distinguish be- 
tween the parties. 

Ex parte Dosch, 1930 C. D. 22, 400 O. G. 677 (Examiners-in-Chief), “It not 
only is customary but is highly desirable to select a few representative claims 
as counts in an interference proceeding. To adopt any other practice would 
result in needless multiplication of interference counts. No sound reason exists 
why the successful applicant in an interference proceeding may not thereafter 
present additional claims to the common subject matter.” 


Gilbert v. Anderson v. Shaw, 32 U. S. P. Q. 512 (C. C. P. A. 1937). 
23 Ex parte McEnery, 16 U. S. P. Q. 101 (Bd. App. 1932). 
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cases and the principles applicable will be reserved for comparison 
with the principal case. 

A decision dissolving an interference is not an adjudication of 
priority or a final decision on the merits, but is specific as to the par- 
ticular counts involved, either as to their patentability, or as to the 
right of either party to make them and is res judicata only as to claims 
not patentably distinct from those counts.** Such a decision ob- 
viously could not be res judicata as to other claims submitted later, if 
such other claims are patentable, even though they are readable upon 
both parties to the interference. 

Such claims have been rejected on res judicata*® but, more gener- 
ally and more properly, they are rejected solely by the operation of 
Rule 109 to forestall further litigation between the same two parties 
on the same two applications.*® This rule was formerly applied with 
equal force to junior and senior parties. Revised Rule 116, however, 
now exempts the senior of the parties from the disability of estoppel 
on this ground to claim subject matter common to the two applica- 
tions following dissolution of the interference without an award of 
priority.** But it has been held that following a dissolution of the 
interference without an award of priority, the senior party was es- 
topped under Rule 109 to copy claims into a second application from 
the junior party’s patent, which issued after the interference.** The 


*4 Lothrop v. Robertson, 61 F. (2d) 404, 13 U. S. P. Q. 425, 1932 C. D. 34 
(App. D. C. 1932). But cf. Campbell v. Dyson vy. Dunham, 1917 C. D. 56, 242 
O. G. 253 (Clay, Com’r). 

— et al. v. Wentworth, 41 App. D. C. 582, 1914 C. D. 210 (App. D. C. 
3 

26 White v. Ovaitt, 1923 C. D. 18, 308 O. G. 449 (Fenning, Com’r); In re 

Seeentneen, 69 F. (2d) 541, 21 U. S. P. Q. 164, 1934 C. D. 367 (C. C. P. A. 
Me 

See Ex parte Thomas, 8 U. S. P. Q. 90 (Bd. App. 1930), “Appellant con- 
tends in effect that Rule 109 sets forth a procedure which may be followed or 
not as an interferant sees fit. Clearly he is not required to avail himself of 
the rights conferred by the rule, but if he waives such rights he cannot avoid 
the effects of such waiver.’ 

In re Cole, 82 F. (2d) 405, 29 U. S. P. Q. 137, 1936 C. D. 407 (C. C. P. A. 
1936) ; DuPont v. Coe, 89 F, (2d) 679, 32 U. S. P. Q. 278, 1937 C. D. — 
iin D. C. 1937); but cf. Ex parte Johnson, 20 U. S. P. Q. 284 (Bd. App. 

>. 


27 Commissioner’s Order 3281, July 24, 1934 (In re Alexanderson, supra Note 
25, decided April 2, 1934), “11 16. The parties to an interference will be pre- 
sumed to have made their inventions in the chronological order in which they 
filed their completed applications for patents clearly disclosing same; and the 
— of proof will rest upon the party who seeks to establish a different state 
ot tacts. 

“The termination of the interference by dissolution under Rule 122 without 
an award of priority shall not disturb this presumption, and a party enjoying 
the status of a senior party with respect to any subject matter of his application 
shall not be deprived of any claim to such subject matter solely on the ground 
—— claim was not added to the interference by amendment under Rule 

In re Lyon, 86 F. (2d) 824, 31 U. S. P. Q. 383 (C. C. P. A. 1936). 

28In re Brashares, supra note 10 
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application of the senior party in the interference could not support 
these claims.*® 


Where the interference is dissolved for the reason that the junior 
party has no right to make the counts in issue, he is thereafter pre- 
cluded from presenting other claims which can be made by both par- 
ties.*° The same rule obtains as to the junior party where he allows 
the interference to be dissolved for the reason that the senior party 
cannot make.*! The cases on this point are numerous but none were 
noted where the estoppel is based upon res judicata, obviously for 
reasons stated above. These decisions seem properly to rely solely 
upon the sufficiency of Rule 109 to support estoppel. 


If the interference is between a patentee and an applicant, the duty 
generally rests upon the applicant to make any of the claims of the 
patent he desires to make during the interference. Whether the ap- 
plicant wins** or loses** the interference he is estopped further to 
harass the patentee. Or if the interference is dissolved because the 
applicant cannot make the copied claims, he is estopped to copy addi- 
tional claims from the patent after the interference, or to prosecute 
other claims to the same subject matter,** unless the applicant is the 
senior party.*° The estoppel in these instances is also predicated 
solely upon Rule 109 to protect a patentee from a multiplicity of in- 
terferences with the same adverse claimant. 


In all the above situations it will be noted that the interference has 
been terminated, either by an award of priority or by dissolution. 
Rule 109, however, is not limited in its applicability to only such sit- 
uations. It further requires that the amendatory motion be filed, if 
at all, within the motion period, and it is so enforced.*® This also ap- 
plies as regards the rights of a common assignee to add another ap- 


29 ry cf. In re Curtiss, supra note 13; Campbell v. Dyson v. Dunham, supra 
note 24. 


80 In re Capen, 43 App. D. C. 342, 1915 C. D. 115 (App. D. C. 1915); Ex 
parte Sachs, 9 U. S. P. Q. 446 (Bd. App. 1931) ; Ex parte Ray, 15 U. S. P. Q. 
117 (Bd. App. 1931); Ex parte Dubbs, 21 U. S. P. Q. 452 (Bd. App. 1934). 
81In re Doble, 16 F. (2d) 350, 1927 C. D. 101 (App. D. C. 1927). 
32 Ex parte Albertoni, 12 U. S. P. Q. 287 (Bd. App. 1931). 


83 In re Henderson, supra note 12; cf. Ex parte Des Rosiers, 17 U. S. P. Q. 
272 (Bd. App. 1933). 


84 Ex parte Peabody, 1927 C. D. 83, 364 O. G. 511 (Kinnan, Com’r 1926) ; 
In re Ellis and Holden, 47 F. (2d) 963, 8 U. S. P. Q. 489, 1931 C. D. 330 (C. C. 


P. A. 1931); In re Boudin, 58 F. (2d) 448, 13 U. S. P. Q. 257, 1932 C. D. 442 
(c. C. P. A. ae). 


35 Ex parte Thomas, 21 U. S. P. Q. 451 (Bd. App. 1934); Ex parte Rogers, 
26 U. S. P. Q. 100 (Bd. App. 1935) ; Walker v. Coe, 24 U. S. P. Q. 51 (1935) ; 
Ex parte Alther, 23 U. S. P. Q. 249 (Bd. App. 1934). 

36Tn re Shimer, supra note 19. Contra: Greer v. Simon, 1923 C. D. 24, 308 
O. G. 657 (Kinnan, Com’r). 

9 
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plication to the interference which is pending.*’ In re Chase,** in- 
volving this point, may be upheld, if at all, on the ground that the 
examiner intervened before the motion period had expired to bring 
the common assignee’s other application into the interference. It is 
not believed that Jn re Chase, which was strongly relied upon in the 
decision of the principal case, can be sustained upon the reasons for 
which it is cited. 

Estoppel in this type of situation certainly could not rest upon res 
judicata which can be applicable only following a final adjudication. 
Here the estoppel is applied while the interference is still in progress, 
only after the motion period has expired, and thus must depend en- 
tirely upon Rule 109 for its efficacy. 

It appears then that estoppel by res judicata is applicable in only 
one type of case, 7. e., where an adjudication of priority has been made 
in an interference, when it may then be applied coincidentally with 
the procedural estoppel under Rule 109. Only in certain cases of 
this type also, may estoppel arise from matters in pais, depending on 
whether an injury will be sustained by the other party. In all other 
situations the estoppel must be predicated solely on the fact that the 
party estopped failed to proceed properly according to the rules of 
procedure prescribed in Rule 109. As in In re Martin, the court in 
the principal case failed to recognize this fact, and simply held that 
since res judicata could not be applied there could be no estoppel in 
this instance. 

The court also made the point that since the subject matter in the 
interference was different from the subject matter of the claims later 
raised, a second interference would have to be declared which could 
not have been consolidated with the first interference through pro- 
cedure under Rule 109. This specific point has been raised in prior 
cases and the contrary has generally been held. It is not necessary 
that the subject matter of the later asserted claims be common to all 
parties of a prior multi-party interference before Rule 109 is appli- 
cable in full force.*® Advised from the files of his contestants, it is 
incumbent upon each party to the interference to put forward every 
claim he has with respect to any one.*° It is not apparent that the 


87 Townsend v. Thullen v. Young, 1908 C. D. 269, 137 O. G. 1710 (Billings, 
Ass’t Com’r); Frickey v. Ogden, 1914 C. D. 19, 199 O. G. 307 (Ewing, 
Com’r); In re Austin, 40 F. (2d) 756, 5 U. S. P. Q. 285, 1930 C. D. 505 
(C. C. P. A. 1930); Austin et al. v. Coe, 69 F. (2d) 832, 20 U. S. P. Q. 261, 
1934 C. D. 53 (App. D. C. 1934); In re Dement, supra note 14. 


38 Supra note 19. Cf. Campbell v. Dyson v. Dunham, supra note 24. 


89 New Departure Mfg. Co. v. Robinson, supra note 14; Ex parte Thomas, 
supra note 26; In re Shimer, supra note 19; see In re Henderson, supra note 12. 


40Tn re Shimer, supra note 19. 
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court in In re Chase*' gave due consideration to such decisions on 
this point. Thus, in so far as that opinion holds contra in this respect, 
it must be open to question, though the result might be sustained 
upon other grounds. 

It is also well settled that the subject matter of the later asserted 
claims need not be shown in the asserting party’s application which 
was involved in the interference.*? In Jn re Rhodes** this doctrine 
was extended whereby in effect the disclosures of the senior party 
may be used as a reference against any co-pending applications of 
the junior party. It was there held immaterial whether or not the 
senior party was claiming such subject matter in his application. If 
such application ripened into a patent he might seasonably reissue it 
to include such claims. 

If the result of the principal case is to be supported, then it must 
be on reasons other than those given in the opinion. 

An important factor in this case which distinguishes it from cases 
heretofore considered is that the appellant was the winning party in 
the interference. Rule 116 is not applicable here since a decision of 
priority was made in the interference. Also the rule as discussed 
above ** in connection with the rights of the winning party as regards 
the application upon which the priority was determined is not con- 
trolling in the instant case. The decision of the interference deter- 
mined the rights of the parties as between the involved applications 
only as to the subject matter common to those applications. No 
presumption arises from this decision that the winning party was 
also entitled to priority as to subject matter shown only in another 
separate application. Priority as to such matter could only be deter- 
mined in an interference proceeding. 

The rule seems to be clear then as to its applicability to the prin- 
cipal case. The parties are essentially the same as those of the in- 
terference. The appellant alone, as between the two interfering par- 
ties, was aware of the fact that his opponent’s application disclosed 
patentable subject matter to which he himself was claiming rights in 
another application. Being involved in an interference proceeding 
he is bound by the provisions of Rule 109 to bring in all his applica- 
tions in which he might wish to assert any claims as to any matter 
shown by his opponent.*® 

41 Supra note 19. 

42 Ex parte Temple and Goodrum, supra note 14; McKenzie v. Barrett, 


— ae 14; In re Wasserfallen, supra note 16; In re Brashares, supra 
note 10. 

43 In re Rhodes, 80 F. (2d) 525, 28 U. S. P. Q. 75, 1936 C. D. 166 (C. C. 
P. A. 1936); but cf. In re Curtiss, supra note 13 

44 Supra notes 22, 23. 

45In re Rhodes, supra note 43; In re Shimer, supra note 19; Ex parte 
Thomas, supra note 26. 
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In re Allsop*® is substantially on all fours with the principal case, 
and though estoppel was applied against the winning party, the rea- 
sons for doing so are not clear. Hence it is not available as authority 
for the above reasoning. Ex parte Stuebing,** however, is also sub- 
stantially the same on its facts as the principal case and, presents 


what appears to be a sound interpretation of Rule 109 and the estop- 
pel provided therein: 


“Appellant and Warshaw, having been confronted in an inter- 
ference proceeding, it was incumbent upon appellant to bring 
forward any other application which he might have in the officce 
containing claims which might have been made by Warshaw or 
in which claims could be made from the Warshaw application. 
Having failed to bring forward this application during the inter- 
ference proceedings under provisions of Rule 109, appellant is 
now estopped to have any claims which have been allowed to 
Warshaw or any claims which will dominate him.” 


ExLMer A. BUCKHORN. 


46 Tn re Allsop, 26 F. (2d) 559, 1928 C. D. 122 (App. D. C. 1928). 
47 Ex parte Stuebing, 21 U. S. P. Q. 49 (Bd. App. 1934). 





RECENT CASES 


CoNsTITUTIONAL LAaw—PW: NS—STANDING OF POWER 
CoMPANY TO QUESTION THE VALIDITY oF A PWA Loan By a Mvu- 
NICIPALITY.—Greenwood County, South Carolina, applied to the Fed- 
eral Emergency Administration of Public Works (PWA) created 
by Section IT * the National Industrial Recovery Act, 48 Stat. 200 
(1933), 40 U. S. C. § 402 (1934) for funds to be used to build an 
electric plant. The county proposed to construct, own and operate this 
plant and sell electricity to consumers within and without the county. 
A contract was entered into between the county and PWA on De- 
cember 8, 1934 and amended November 30, 1935. By the terms of 
this contract as amended, PWA agreed to loan the county money 
to erect this plant and also to make a grant of thirty per cent of the 
cost of labor and materials. The county in turn agreed to observe, 
when constructing the plant, certain provisions as to the wages, hours, 
labor conditions, etc. The Duke Power Company sought to enjoin 
the county from obtaining the loan and grant. The Federal Admin- 
istrator of Public Works was permitted to intervene as a party de- 
fendant. Held, that no legal or equitable right of the power company 
had been invaded or threatened and the company, therefore, was 
without standing to challenge the validity of the Administrator’s acts. 
Duke Power Company v. Greenwood County, S. C., 58 Sup. Ct. 306, 
82 L. ed. 270 (Adv. Op.) (1938). 

It is well established that the Supreme Court of the United States 
will deny relief to a complainant who cannot show a violation of sub- 
stantial personal or property rights. Commonwealth of Massachu- 
setts v. Mellon, 262 U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 1078 
(1922); State of New York v. State of Illinois, 274 U. S. 488, 47 
Sup. Ct. 661, 71 L. ed. 1164 (1926); State of Connecticut v. Com- 
monwealth of Massachusetts, 282 U. S. 660, 51 Sup. Ct. 286, 75 L. 
ed. 602 (1930); Note (1934) 47 Harv. L. Rev. 677. Nor will the 
Court pass on controversies of a political nature. Cherokee Nation 
v. Georgia, 5 Pet. 1, 8 L. ed. 25 (1831) ; Georgia v. Stanton, 6 Wall. 
77, 19 L. ed. 721 (1867). Substantial and positive injury must be 
shown before an injunction will be granted. Hicu, Inyunctions (4th 
ed. 1905) §9; New Hartford Water Co. v. Village Water Co., 87 
Conn. 184, 87 Atl. 358 (1913) ; Dammann v. Hydraulic Clutch Co., 
45 Cal. App. 511, 187 Pac. 1069 (1920). Fair Competition even 
though destructive to the like business of another, does not furnish 
any ground for an injunction. Drive It Yourself Co. v. North, 148 
Md. 609, 130 Atl. 57 (1925); Carolina Motor Service, Inc., v. At- 
lantic Coast Line R. Co., 210 N. C. 36, 185 S. E. 479 (1936) ; Clean- 
ing & Dying Plant Owners Assn. of Chicago v. Sterling Cleaners & 
Dyers, Inc., 285 Ill. App. 336, 2 N. E. (2d) 149 (1936). The legis- 
lature may confer upon a county the right to construct and maintain 
an electric plant for the purpose of providing electricity for its own 
use and that of its inhabitants. 3 Ditton, MunicrpaL Corpora- 
TIONS (5th ed. 1911) §§ 1296, 1298; Park v. Greenwood Co., South 
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Carolina, 174 S. C. 35, 176 S. E. 870 (1934) ; Gaynor v. Marohn, 
268 N. Y. 417, 198 N. E. 13 (1935). The Supreme Court of the 
United States has many times upheld the right of a municipality to 
construct and maintain enterprises of a public nature and to compete 
with private interests engaged in a like activity. Pudget Sound 
Power & Light Co. v. Seattle, 291 U. S. 619, 54 Sup. Ct. 542, 78 
L. ed. 1025 (1933) (electric plant); Seattle Gas Co. v. City of 
Seattle, 291 U. S. 638, 54 Sup. Ct. 550, 78 L. ed. 1037 (1933) (gas 
works) ; Jones v. City of Portland, 245 U. S. 217, 38 Sup. Ct. 112, 
62 L. ed. 252 (1917) (fuel yard); State ex rel. Town of Canton v. 
Allen, 178 Mo. 555, 77 S. W. 868 (1903) (electric plant). Where 
the franchise is not exclusive, the private concern cannot complain of 
the competition of the municipality. City of Joplin v. Southwest Mis- 
sourit Light Co., 191 U. S. 150, 24 Sup. Ct. 43, 48 L. ed. 127 (1903) ; 
Helena Water Works Co. v. Helena, 195 U. S. 383, 25 Sup. Ct. 40, 
49 L. ed. 245 (1904). The fact that the business as operated by the 
municipality is not subject to the same taxes and regulation imposed 
on the privately owned business does not involve forbidden discrimi- 
nation. Puget Sound Power & Light Co. v. Seattle, supra. Nor 
does it constitute unfair competition. Beard v. Board of Education 
of North Summitt School District, 81 Utah 51, 16 P. (2d) 900 (1932) 
(1933) 33 Cor. L. Rev. 545. The municipality may sell electricity 
to customers outside of its boundaries if the legislature so authorizes. 
3 Ditton, Op. Cit., supra, § 1299; Park v. Greenwood Co., S. C., 
supra. Since the proposed competition by the county would violate 
no right of the power company, the decision that the latter had no 
standing to question the validity of the transaction which the county 
had entered into to enable it to compete seems well founded. Rail- 
road Company v. Ellerman, 105 U. S. 166, 68 L. ed. 216 (1881) ; 
Edward Hines Yellow Pine Trustees v. U. S., 263 U.S. 143, 44 Sup. 
Ct. 72, 68 L. ed. 216 (1923) ; United States v. Dern, 63 App. D. C. 
28, 68 F. (2d) 773 (1934); Consumers Power Co. v. City of Alle- 
aan, Mich., 71 F. (2d) 477 (C. C. A. 6th, 1934); Arkansas-Mis- 
souri Power Company v. Kennett, Mo., 78 F. (2d) 911 (C. C. A. 
8th, 1935); Missouri Power & Light Co. v. La Plata, Mo., 10 F. 
Supp. 653 (E. D. Mo. N. D. 1935); New Hartford Water Co. v. 
Village Water Co., supra. Plaintiff’s standing as a federal taxpayer 
is not a sufficient interest to enable him to maintain this suit. Froth- 
ingham v. Mellon, supra. Collier, Judicial Bootstraps and the Gen- 
eral Welfare Clause, (1936) 4 Geo. Wasu. L. Rev. 211, 212. Cf. 
United States v. Butler, 297 U. S. 1, 56 Sup. Ct. 312, 80 L. ed. 477 
(1936). 

The decision in the instant case marked the end of an extensive 
course of litigation by the parties. It is in keeping with the purpose 
of this note to give a brief history of the case. The first time the 
case came up, the defendants made a motion to dismiss the bill. The 
decision of the District Court was based on the pleadings of the par- 
ties, and no evidence was introduced. By the terms of the contract 
then in force, the electric plant was to be constructed under the su- 
pervision and direction of the Administrator of the PWA. The 
rates which the plant was to charge when completed were also to be 
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subject to his approval. The court found that the plant would not 
be self-liquidating and would be outside the authority granted the 
county by the State Legislature. The power company was held to 
have a standing to come in and challenge the validity of this contract 
for it has valuable rights which it is seeking to protect and which are 
threatened by the proposed acts of the defendants. The power com- 
pany was also held to have a standing to complain because it is a 
heavy county and state taxpayer as well as federal taxpayer. Title 
II of the NIRA was held unconstitutional as coming under neither 
the “general welfare” clause nor the “commerce” clause. The mo- 
tion to dismiss was denied. 10 F. Supp. 854 (W.D.S.C. 1935). Be- 
fore the final order was passed prescribing the injunction, counsel for 
the defendants appeared and asked that the cause be reopened to al- 
low evidence to be given on the issues of fact. The request was 
granted. This time the court found that the project was self-liquidat- 
ing and thus was within the power of the county. The act authoriz- 
ing the loan was found to constitute an unlawful delegation of legis- 
lative power. The former opinion was modified to this extent and 
affirmed. The bill was sustained and the injunction issued. 12 F. 
Supp. 70 (W.D.S.C. 1935). On November 30, 1935, shortly before 
the appeal, a new contract was entered into between the county and 
PWA. Under the terms of this new agreement the PWA had no 
right to regulate the working conditions or to supervise the construc- 
tion of the plant in any way. The county agreed to certain labor re- 
quirements and other related matters. This new agreement was ob- 
viously entered into to avoid the effect of a recent decision on a 
similar PWA loan and grant agreement in which the provisions here 
changed were held to be beyond the powers of a municipal corpora- 
tion as being an unlawful delegation of its legislative authority to the 
Federal Government. Arkansas-Missouri Power Co. v. City of Ken- 
nett, Mo., 87 F. (2d) 911 (C. C. A. 8th, 1935), (1936) 4 Geo. 
Wasnu. L. Rev. 283. The new agreement also provided that the rates 
to be charged by the county should not be subject to the control of 
the Federal Government. On the motion of the Federal Emergency 
Administrator, the cause was remanded to the District Court so that 
that court could reconsider their decision in the light of the new con- 
tract and take such further action as they might deem proper. 79 F. 
(2d) 995 (C. C. A. 4th, 1935). The District Court reconsidered 
their previous decision in the light of the new contract, but on De- 
cember 21, 1935, refused to vacate the injunction. The change in 
the contract was wisely made for it was held that the administrator 
was not assuming control over local matters. The right of the county 
to engage in this enterprise notwithstanding the effect of its competi- 
tion on the plaintiff was upheld. The applicable section of the NIRA 
was held to be valid as coming under the “general welfare” clause 
of the Federal Constitution. The power company was found to 
have no standing to seek an injunction for no legal right of it was 
violated. 81 F. (2d) 986 (C. C. A. 4th, 1936). Writ of certiorari 
was granted. The Supreme Court disposed of the case without pass- 
ing on the merits. The appellate court had failed to vacate the decree 
of the District Court when the cause was remanded. Without the 
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decree being vacated, the court was not revested with jurisdiction of 
the cause so as to enable it to retry the case. 299 U. S. 259, 57 Sup. 
Ct. 202, 81 L. ed. 178 (1936). This time the District Court held 
that the proposed action on the part of the county would infringe no 
rights of the power company since the company had no exclusive 
franchise. The plaintiff had no right to an injunction regardless of 
the constitutionality of the basic statute involved. Section II of the 
NIRA was held to be constitutional. The injunction was denied and 
the bill dismissed on the merits. 19 F. Supp. 932 (W.D.S.C. 1937). 
This decree was affirmed on appeal. 91 F. (2d) 665 (C. C. A. 4th, 
1937). 


The decision in the instant case apparently precluded any possibil- 
ity of a determination of the validity of PWA loans and grants. 
Among the numerous motions to dissolve injunctions which followed 
the Duke Case, however, a motion to dissolve a preliminary injunc- 
tion has been filed which may result in a determination of the validity 
of the basic act. Congress was desirous of making the Tennessee 
River navigable without cost to the United States. An arrangement 
was entered into between the United States and the plaintiff’s prede- 
cessors whereby the latter bought the necessary property, constructed 
a dam on the Tennessee River and gave the whole property to the 
Federal Government. In turn the United States granted to the plain- 
tiff’s predecessors all rights to use the water power and to convert 
the same into electricity and sell it. The plaintiff’s contention is 
that it has a standing to question the validity of the acts of the Ad- 
ministrator because it is the holder of a Federal franchise which the 
Federal Government may not unlawfully injure. Tennessee Power 
Co. v. Harold Ickes, Equity No. 61113 (D.C.U.S.D.C., Jan. 12, 
1938). The court of appeals of the Fourth Circuit held a power 
company had no standing by virtue of a license from the Federal 
Power Commission to construct a power plant. The license did not 
give the licensee any right to sell power and did not protect the li- 
censee from competition. 5 U.S. Law WEEK 652. If the petitioner 
in the Tennessee Power Case succeeds in establishing its standing to 
question the validity of the acts of the administrator, the much-dis- 
cussed question of the validity of PWA loans and grants will be 
raised again. Duke Power Co. v. Greenwood Co., S. C., supra, at 
10 F. Supp. 854; 12 F. Supp. 70; 81 F. (2d) 986; 19 F. Supp. 
932; 91 F. (2d) 665. The view that Section II of the NIRA is 
constitutional as coming under the “general welfare” clause seems 
well founded. Note (1935) 3 Gro. Wasn. L. Rev. 128; Note 
(1936) 4 Geo. Wasu. L. Rev. 368; Note (1934) 48 Harv. L. Rev. 
89. G. W. W. 


ConstituTIONAL LAw—TVA—FEeEpERAL Power ProGRAM—IN- 
VASION OF STATE PoricE PowErs—UTILity REGULATION.—Nine- 
teen power companies, as complainants, sought a decree holding that 
the Tennessee Valley Authority Act of 1933, as amended (48 Star. 
58; 49 Srat. 1075; 16 U. S. C. § 831 et seq.) was invalid for that, 
although the act stated that the primary functions of the TVA were 
to aid navigation and flood control and to assist in the national de- 
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fense, these statements were mere shams and, in reality, the principal 
objective of the TVA was the generation and sale of electric energy; 
that the board of directors of the TVA was administering the act in 
an unlawful manner in that the board had entered into a conspiracy 
with Secretary Ickes, Public Works Administrator, against the legal 
rights of the complainants, and was seeking to injure or destroy the 
complainants’ business, to compete unlawfully, to breach the com- 
plainants’ existing contracts with their customers, and to compel and 
coerce complainants to sell their plants at distress figures. The com- 
plainants sought an injunction restraining defendants from engaging 
in the business of generating, transmitting or selling electric energy, 
excepting that energy produced at Wilson Dam the production and 
sale of which has been declared legal. Held, that the true functions 
of the TVA, as shown by the wording of the act and the manner in 
which it was being administered, were to aid navigation and flood 
control and to assist in the national defense, and that the generation 
of electric energy was merely incidental to those purposes. As the 
complainants’ allegations as to fraud, conspiracy, coercion and unlaw- 
ful competition were not substantiated by the record, the injunction 
must be denied and the bill dismissed. Tennessee Electric Power 
Company v. Tennessee Valley Authority (D. C., E. D. Tenn., No. 
228, Jan. 21, 1938, not yet reported). 

Several attempts have been made to question the constitutionality 
of the TVA, but the issue had not been decided prior to the present 
case. Ashwander v. TVA, 297 U. S. 288, 56 Sup. Ct. 466, 80 L. ed. 
688 (1935); Georgia Power Co. v. TVA, 14 F. Supp. 673 (N. D. 
Georgia 1936). The decision in the present case gives a completely 
clean bill of health to the organic act under which the TVA functions 
and to the manner in which that act is being administered. In the 
Ashwander case, the Supreme Court refused to pass upon the valid- 
ity of “the pronouncements, policies and program of the TVA and 
its directors, their motives and desires,’ saying that such matters 
did not constitute a justiciable controversy until they resulted in 
actions which interfered or threatened to interfere with the rights 
of the complainants. See Note (1936) 4 Gro. Wasu. L. Rev. 
399. For an excellent discussion of the Federal Government as a 
procurer and seller of electric energy produced from water power, 
see Clothier, The Federal Water Power Program (1935) 84 U. oF 
Pa. L. Rev. 1. The courts have been constant in their refusal to de- 
termine abstract questions. Muskrat v. U. S., 219 U. S. 346, 31 
Sup. Ct. 250, 55 L. ed. 246 (1910); Liberty Warehouse v. Grannis, 
273 U. S. 70, 47 Sup. Ct. 282, 71 L. ed. 541 (1926). 

The TVA project includes seven dams, either completed or under 
construction, and three dams the construction of which is being in- 
vestigated. N. Y. Times, Jan. 22, 1938, 6. Each of the dams is an 
interrelated unit of the whole, with the entire project having the pur- 
pose of aiding in the development of the Tennessee River basin along 
the lines of navigation, flood control, national defense, and power de- 
velopment. 

The Constitution provides that Congress shall have power to pro- 
vide for the national defense. Art. 1, Sec. 8, U. S. Const. The Su- 
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preme Court has decided in a prior case that the construction of Wil- 
son Dam was within the powers of Congress under the national de- 
fense clause of the Constitution, and that the sale of excess power, 
the development of which was incidental to the construction of this 
dam, was within the power granted Congress by Article IV, Section 
3, Clause 2 of the Constitution. Ashwander v. TV A, supra. 

Also, Congress is granted the authority to regulate interstate com- 
merce. Art. 1, §8, U. S. Const. It has been recognized for many 
years that the regulation of interstate commerce includes the regula- 
tion of navigation. Gibbons v. Ogden, 9 Wheat. 1, 6 L. ed. 23 (U. S. 
1824). When Congress, acting within any of its constitutionally 
delegated powers, has enacted legislation, the courts may not inquire 
into the motives which prompted the enactment. Arizona v. Cali- 
fornia, 283 U. S. 423, 51 Sup. Ct. 522, 75 L. ed. 1154 (1931); Mc- 
Cray v. U. S., 195 U. S. 27, 24 Sup. Ct. 769, 49 L. ed. 78 (1904) ; 
U. S. v. Doremus, 249 U. S. 86, 39 Sup. Ct. 214, 63 L. ed. 493 
(1919). Where the particular legislation is for the purpose of aiding 
navigation on a river which is proved to be navigable, and the means 
prescribed by the act are not unrelated to the control of navigation, 
the use of such means is within the power of Congress. Arizona v. 
California, supra; U. S. v. River Rouge Improvement Co., 269 U. S. 
411, 46 Sup. Ct. 144, 70 L. ed. 339 (1926). The question of the 
necessity for the construction of dams and other structures is not one 
which the courts will decide. U. S. v. Chandler-Dunbar Co., 229 
U. S. 53, 33 Sup. Ct. 667, 57 L. ed. 1063 (1913); Arizona v. Cali- 
fornia, supra. Where the generation of electric energy is incidental 
to the legitimate primary purpose for the erection of dams, there 
can be no objection to the selling or leasing by the government, or its 
agents, of excess power generated. Ashwander v. TVA, supra; Ala- 
bama Power Co. v. Gulf Power Co., 283 Fed. 606 (M. D. Ala. 1922) ; 
Kaukauna Water Power Co. v. Green Bay & Miss. Canal Co., 142 
U. S. 254, 12 Sup. Ct. 173, 35 L. ed. 1004 (1891) ; U. S. v. Chand- 
ler-Dunbar Co., supra. 

The contention that the administering of the TVA statutes will 
result in the indirect regulation by Congress of utility rates in the 
affected states, has been made, but whether or not this condition will 
be a result of such administration will depend upon future develop- 
ments. Tenn. Power Co. v. TVA, supra; Georgia Power Co. v. 
TVA, supra. The regulation of utility rates comes within the police 
powers of the States, and the invasion of the powers by the Federal 
Government is prohibited by the Constitution. Amendment 9 and 
Amendment 10, U. S. Const. Several of the states, in the areas 
which will be affected by the TVA, have enacted express legislation 
authorizing municipalities, codperatives or nonprofit corporations to 
make contracts with the TVA for the purchase and resale of electric 
energy. General Laws of Miss., 1936, Ch. 271; Ala. Code, Sec. 
687 (62) et seq.; Public Acts of Tenn., 1935, Ch. 37; Georgia 
Laws, 1937, P. 644. It is submitted, however, that the adoption of 
such statutes by the states in question will not render them ineligible 
to challenge the validity of the TVA if an invasion of the police 
powers of the states occurs. Questions of the validity of any Con- 
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gressionally enacted legislation can be raised by “interested parties” 
only. Massachusetts v. Mellon, 262 U. S. 447, 43 Sup. Ct. 597, 67 
L. ed. 1078 (1923). The restriction of the term “interested parties,” 
however, to the states affected by the distribution of power by the 
TVA seems to be an unwarranted extension of the rule laid down in 
Massachusetts v. Mellon, supra. 

In conclusion, it appears that if the present holding is sustained by 
the Supreme Court, in the event of an appeal, the federal water power 
program can be consummated without valid objection, provided: 
(1) The primary purposes of the organic acts, as enacted and ad- 
ministered, are within the power of Congress to regulate, and (2) 
The police powers of the states are not infringed. E. B. W., Jr. 


GOVERNMENT CorRPORATIONS—HomME Owners’ Loan Corpora- 
TION—LIABILITY IN TorRT—CONGRESSIONAL INTENT.—Defendant 
foreclosed a mortgage held by it on a dwelling house and took pos- 
session of the premises, as it had a right to do under its contract 
and under the laws of Maine. Plaintiff, a third party, suffered injury 
as a result of negligence on the part of defendant in its handling of 
the property, and stated a cause of action under which it was ad- 
mitted that she would be entitled to recover if defendant were an in- 
dividual or an ordinary private corporation. Defendant moved to 
dismiss, however, on the grounds that it was an instrumentality and 
agent of the United States, and that, as such, it was not subject to a 
suit sounding in tort because of the negligence of its employees. Held, 
that the Home Owners’ Loan Corporation was not immune from a 
tort suit, and the motion to dismiss was denied. Mabel J. Pennell v. 
Home Owners’ Loan Corporation, United States District Court, 
Southern Division of Maine, memorandum opinion filed December 
22, 1937. 

For an opinion contra to the instant case see Mrs. Wilma Jernigan 
v. Home Owners’ Loan Corporation, United States District Court at 
Chattanooga, Tennessee, memorandum opinion filed ca. July 14, 1937. 

Section 4(a) of the Home Owners’ Loan Act provides: “The 
Board (Federal Home Loan Bank Board) is hereby authorized and 
directed to create a corporation to be known as the Home Owners’ 
Loan Corporation, which shall be an instrumentality of the United 
States, which shall have authority to sue and to be sued in any court 
of competent jurisdiction, Federal or State. . . .” 48 Star. 129, 
12 U.S.C. § 1463(a) (1934). Does this provision “to sue and be 
sued” make the Corporation suable in a tort action? 

The Supreme Court of the United States, in Federal Land Bank v. 
Priddy, 295 U. S. 229, 55 Sup. Ct. 705, 79 L. ed. 1408 (1935), has 
recognized that the phrase does not confer unlimited liability to suit 
on federal corporations in whose incorporating acts it appears. The 
Court considered it significant that the phrase “as fully as natural 
persons” was added in the act creating the Federal Land Banks, but 
had been omitted in the Home Owners’ Loan Act and in the acts 
creating most of the other federal corporations. Priddy case, supra, 
pp. 235-236 and note. An important guidepost in the consideration 
of immunities of federal corporations was enunciated by the Court 
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when it said that Federal Land Banks “are instrumentalities of the 
federal government, engaged in the performance of an important gov- 
ernmental function. . . . As such, so far as they partake of the 
sovereign character of the United States, Congress has full power to 
determine the extent to which they may be subjected to suit and ju- 
dicial process. . . . Whether federal agencies are subjected to suit 
and, if so, the extent to which they are amenable to judicial process, 
is thus a question of the congressional intent. . . . If the answer is 
not made plain by the words of the statute, it is necessary to ascer- 
tain, by examination of the purposes and organization . . . whether 
immunity . . . is granted by implication.” Priddy case, supra, pp. 
231-232. Sloan Shipyards Corp. v. United States Shipping Board 
Emergency Fleet Corporation, 258 U. S. 549, 42 Sup. Ct. 386, 66 
L. ed. 762 (1922); North Dakota-Montana Wheat Growers’ Asso- 
ciation v. United States, 66 F. (2d) 573 (C. C. A. 8th, 1933), cert. 
den. 291 U. S. 672 (1934); McIntire, Government Corporations as 
Administrative Agencies: An Approach, (1936) 4 Gro. Wasu. L. 
Rev. 161, 203; Note (1937) 5 Gro. Wasu. L. Rev. 264, 265. 

When the nature of the federal government and its instrumentali- 
ties is considered, the question as to whether any test other than that 
of Congressional intent could be used must necessarily be answered 
in the negative, notwithstanding the loose language often used by the 
courts to the contrary. The distinction which is often made in mu- 
nicipal corporation and state cases between governmental and pro- 
prietary activities (see infra) is not applicable in the case of federal 
corporations, as the federal government is a government of delegated 
and limited powers under the Constitution, all of which powers are 
necessarily governmental in nature. See McCulloch v. Maryland, 4 
Wheat. 316, 4 L. ed. 579 (U. S. 1819). All of the functions, there- 
fore, which are carried on by its instrumentalities must be govern- 
mental functions, and as such they will share in the immunities of the 
government unless Congress expresses the intent that they shall not 
share such immunities. 

It is well settled law that an action will not lie against the United 
States for a claim founded on a mere tort. German Bank v. United 
States, 148 U.S. 573, 13 Sup. Ct. 702; 37 L. ed. 564 (1893); Bigby 
v. United States, 188 U. S. 400, 23 Sup. Ct. 468, 47 L. ed. 519 
(1903) ; Peabody v. United States, 231 U. S. 530, 34 Sup. Ct. 159, 
58 L. ed. 351 (1913). This immunity was extended to the Alaska 
Railroad Company in Ballaine v. Alaska Northern Railroad Co., 259 
Fed. 183 (C. C. A. 9th, 1919) where the United States had pur- 
chased all of its bonds and stock and had thus acquired complete con- 
trol of the corporation. The court held that the corporation had be- 
come the agent of the government for governmental and public pur- 
poses, the colonization of Alaska, and without the government’s con- 
sent it could not be sued in tort. It should be noted that the United 
States itself intervened in the case and claimed immunity on behalf 
of the corporation. This case was followed by a federal district court 
in the same circuit in Keeley v. Kerr, 270 Fed. 874 (Ore. 1921) in- 
volving a tort action against the Emergency Fleet Corporation. 
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In Lyle v. National Home for Disabled Volunteer Soldiers, 170 
Fed. 842 (C. C. Tenn. 1909), a situation nearly identical with the 
principal case was involved. The Home had been incorporated by 
act of Congress (14 Start. 10, 1866), and provision was made in the 
act for it “to sue and be sued in courts of law and equity.” The court 
held that this provision “does not include the power to be sued for 
tort, for the negligence of its officers.” The court adopted the rea- 
soning in Overholser v. National Home for Disabled V olunteer Sol- 
diers, 68 Ohio St. 236, 67 N. E. 487, (1903), where a logical test for 
such cases was set forth to the effect that where there is a corporation 
created by Congress to perform an appropriate and constitutional 
function of the federal government of limited powers, it is necessarily 
ultra vires the powers of such an instrumentality for it to commit a 
tort, and thus the grant of power “to sue and be sued” imposes lia- 
bility to be sued only in respect to such matters as are within the cor- 
porate powers. As there is no fund in the corporate budget for such 
a purpose as paying tort claims, such a claim would require additional 
appropriations from Congress or the corporate governmental activi- 
ties would be interfered with or even stopped altogether by the de- 
pletion of its earmarked funds. This makes such a tort suit in effect 
one against the government itself, which is forbidden under the pres- 
ent law. 

An analogous set of cases is found in those involving state boards 
and commissions. Most of these agencies are created with the ca- 
pacity “to sue and be sued.” This, it has been declared, lends the 
state’s consent to suits against the board or commission if the suits 
sound in contract, but not if they sound in tort. Stephens v. Comm’rs 
of Palisades Interstate Park, 93 N. J. L. 500, 108 Atl. 645 (1919) ; 
Rauschan v. Gilbert, 80 Cal. App. 754, 253 Pac. 173 (1927) ; Maia’s 
Admr. v. Eastern Hospital, 97 Va. 507, 34 S. E. 617 (1899); Note 
(1929) 27 Micu. L. Rev. 786, 791. In addition, in municipal corpo- 
ration cases the same rule applies, with the exception that the courts 
by judicial interpretation read in liability in tort for “proprietary” 
activities. 6 McQuititin, MunicipaLt Corporations, 2d ed., p. 
1017, § 2774; Hill v. Boston, 122 Mass. 344 (1877); Buffington v. 
Atlantic County, 11 N. J. Misc. R. 443, 167 Atl. 527 (1933); Gay- 
nor v. Hempstead, 275 N. Y. S. 562, 153 Misc. Rep. 321 (1934). 

There is a second line of cases which appear to be in conflict with 
the above-mentioned cases and in accord with Pennell v. Home Own- 
ers’ Loan Corporation, supra, unless the decision in each can be ex- 
plained as based on the interpretation by the Court that it was the 
intent of Congress to permit tort liability for the corporations in- 
volved, or unless the cases are to be explained on the ground that the 
United States did not itself intervene and claim the immunity, as it 
did in the Ballaine case, supra. Sloan Shipyards Corporation v. 
United States Shipping Board Emergency Fleet Corporation, supra, 
held that the Corporation was liable in tort, the court saying at p. 565: 
“In general the United States cannot be sued for a tort, but its im- 
munity does not extend to those that acted in its name.” “The 
Shipping Act contemplated a corporation in which private persons 
might be stockholders and which was to be formed like any business 
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corporation under the laws of the District (of Columbia), with capac- 
ity to sue and be sued.” (Jbid.) In accord, see Wallace v. United 
States Shipping Board Emergency Fleet Corporation, 5 F. (2d) 234 
(Wash. 1925); United States Shipping Board Emergency Fleet Cor- 
poration v. O’Shea, 55 App. D. C. 300, 5 F. (2d) 123 (1925) ; Cohn 
v. United States Shipping Board, 20 F. (2d) 56 (C. C. A. 6th, 1927). 
These cases, rightly or wrongly, interpret the Congressional intent as 
permitting liability in tort in the case of the Fleet Corporation. It 
may be of controlling importance that the general incorporation laws 
of the District of Columbia were used, at the direction of Congress, 
rather than an incorporating act by Congress itself. The Panama 
Railroad Company, a New York corporation all of whose stock was 
purchased by the United States, has also been held liable in tort. 
Panama R. Co. v. Curran, 256 Fed. 768 (C. C. A. 5th, 1919); Pan- 
ama R. Co. v. Minnix, 282 Fed. 47 (C. C. A. 5th, 1922); Panama 
R. Co. v. Bosse, 249 U.S. 41, 39 Sup. Ct. 211, 63 L. ed. 466 (1919). 
It should be noted that this result has been reached on the following 
approach by the courts: “An intention to preserve the existence of 
the defendant as a private corporation has been clearly manifested in 
acts of Congress. . . . Such legislation . . . shows that the law- 
makers intended the relation between the government and the defend- 
ant to be that of a stockholder to the corporation . . ., and not that 
of principal and agent.” Panama R. Co. v. Curran, supra, p. 771ff. 
The history of the railroad corporation (see Dimock, GOVERNMENT 
OPERATED ENTERPRISES IN THE PANAMA CANAL ZONE (1934); and 
McIntire, supra, op. cit., p. 183), it having been operated under pri- 
vate ownership for over 50 years prior to the acquisition of control by 
the federal government, and the continuance of operation under the 
old state charter without change, supports this conclusion as to the 
intent of Congress. There was not this same intent in the case of the 
Alaska Railroad Company. 

The case of Federal Sugar Refining Co. v. United States Sugar 
Equalization Board, 268 Fed. 575 (N. Y. 1920), states a practical and 
logical mechanical test distinguishing between corporations organ- 
ized under existing business forms, i. e., under state laws, District of 
Columbia laws, or any general incorporation laws, and corporations 
created by special federal charters. In the former case it declared 
that the courts were justified in presuming Congressional intent to 
waive sovereign immunity, unless it was expressly reserved. In the 
latter case it held that there was a presumption of immunity and that 
an express declaration of waiver was necessary to overcome it. 

How have the courts treated the Home Owners’ Loan Corpora- 
tion? By Section 4(a) of the Act, supra, it is expressly made an in- 
strumentality of the United States. In Pennell v. Home Owners’ 
Loan Corporation, supra, the court held that the corporation was en- 
gaged in a “commercial activity rather than a Governmental one,” 
and largely because of that reasoning it held the Corporation did not 
share the government’s tort immunity. A similar approach was taken 
in the following garnishment cases involving the Home Owners’ 
Loan Corporation: Central Market, Inc., v. King, 272 N. W. 244 
(Neb. 1937); Gill v. Reese, 53 Ohio App. 134, 4 N. E. (2d) 273 
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(1936); H. & P. Paint Supply Co. v. Ortloff, 289 N. Y. S. 367 
(1936). Can Congress, however, constitutionally create a corpora- 
tion by special act, whose functions are not governmental? Under 
the doctrine of Federal Land Bank v. Priddy, supra, as the Home 
Owners’ Loan Corporation is a federal instrumentality, performing 
an important governmental function, the intent of Congress will con- 
trol the liability of the corporation to a tort action. As it was created 
under a special act of Congress and not under existing state incorpo- 
ration laws, under the theory of the Federal Sugar Refining Co. Case, 
supra, the presumption is that it is immune. An express waiver is 
necessary to overcome this presumption; but the only clause which 
could possibly be interpreted in this way is the “sue and be sued” 
clause, and under the theory of the Soldiers’ Home Cases, supra, the 
provision “to sue and be sued” is not such a waiver. The presump- 
tion of immunity, therefore, remains intact. 

It should be noted that in both Central Market, Inc., v. King, su- 
pra, and in H. & P. Paint Supply Co. v. Ortloff, supra, the courts 
got off on the wrong foot and said that since there was no express 
declaration of immunity from garnishment in the Act of Congress, 
that waiver of immunity was to be presumed. This is the reverse of 
what the presumption should be. Federal Sugar Refining Co. v. 
United States Sugar Equalization Board, supra. 

It is submitted that Jernigan v. Home Owners’ Loan Corporation, 
supra, and Home Owners’ Loan Corporation v. Hardie & Caudle, 
100 S. W. (2d) 238 (Tenn. 1936), represent the better view. They 
hold that the Corporation is exercising a governmental function to 
which the sovereign immunities extend as there is no Congressional 
consent to its being liable in tort or in garnishment by the provision 
“to sue and be sued.” 

In reviewing the above cases it is apparent that procedural matters 
might possibly affect the authority of some of them. For instance it 
may be significant that in the Ballaine Case the United States itself 
intervened and claimed immunity, whereas in the Panama Railroad 
Cases and in the Fleet Corporation Cases it did not. Cf. Kunglig 
Jarnvagsstyrelsen v. Dexter & Carpenter, Inc., 32 F. (2d) 195 (C. C. 
A. 2nd, 1929), which held that the claim of immunity from suit made 
by the defendant on the grounds that it was an agent of a foreign 
government was insufficient, it being necessary that such a claim of 
immunity be made by the government itself. Ex parte Muir, 254 
U. S. 522, 41 Sup. Ct. 185, 65 L. ed. 383 (1921); The Gul Djemal, 
264 U. S. 90, 44 Sup. Ct. 244, 68 L. ed. 574 (1924). 

E. E. C., Jr. 


Motor CARRIERS—STATE REGULATION—INTERSTATE COMMERCE 
—WEIGHT AND WiptH.—By Act No. 259 of the General Assembly 
of South Carolina, April 28, 1933, 38 Stat. at Larce 340, the use on 
the highways of South Carolina of motor trucks (including semi- 
trailer motor trucks) the width of which exceeds 90 inches and the 
weight of which, including the load, exceeds 20,000 pounds, is pro- 
hibited. Barnwell Brothers, Incorporated, and others, engaged in 
operating trucking lines in interstate commerce, sued to enjoin the 
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enforcement of this statute against trucks operating in interstate 
commerce. The bill was heard by a three-judge court pursuant to 
section 266 of the Judicial Code, 28 U. S. C. § 380. From the opin- 
ion of this three-judge court, 17 Fed. Supp. 803, (E. D. So. Car. 
1937), enjoining the enforcement of the weight and width provisions 
as unreasonable burdens on interstate commerce on certain specified 
highways, the South Carolina State Highway Department and others 
appealed to the United States Supreme Court. Held, that the im- 
position of the weight and width requirements does not unconstitu- 
tionally burden interstate commerce and is within the power of the 
State Legislature so long as the United States Congress has not 
acted in the premises and so long as such requirements do not dis- 
criminate against interstate commerce. South Carolina State High- 
way Department et al. v. Barnwell Brothers, Inc., et al., 5 U. S. Law 
WEEK 682 (Feb. 1938). 

It has been long established that, although jurisdiction over inter- 
state commerce is specifically and exclusively vested in the federal 
government, the states, in the absence of action by the federal govern- 
ment and within their recognized powers, may pass laws affecting in- 
terstate commerce, so long as such laws do not discriminate against 
interstate commerce. Cooley v. Board of Wardens of Port of Phila- 
delphia, 12 How. 299, 13 L. ed. 996 (1851); Munn v. Illinois, 94 
U. S. 113, 24 L. ed. 77 (1877); The Minnesota Rate Cases, 230 
U. S. 352, 33 Sup. Ct. 729, 57 L. ed. 1511 (1913); Morris v. Duby, 
274 U. S. 135, 47 Sup. Ct. 548, 71 L. ed. 966 (1927); Sproles v. 
Binford, 286 U. S. 374, 52 Sup. Ct. 581, 76 L. ed. 1167 (1932) ; 
Kelly v. Washington, 82 L. ed. Adv. Op. 39 (1937). 

Regulations similar to those dealt with in the Barnwell Brothers 
case, supra, as to weight and size of trucks operating in interstate 
commerce over state highways have been upheld. Morris v. Duby, 
supra, (Oregon limited the maximum gross weight to 16,500 pounds) ; 
Sproles v. Binford, supra, (Texas limited the maximum net load 
weight to 7,000 pounds). In these two cases the regulations were 
upheld on the grounds of preventing undue damage to the highways 
of the state concerned and in the interest of public safety upon the 
highways. States may not, however, regulate the use of their high- 
ways for the purpose of controlling competition. Buck v. Kuykendall, 
267 U. S. 307, 47 Sup. Ct. 324, 69 L. ed. 623 (1925). And this is 
true even though the highways in question were constructed and 
maintained without federal aid. Bush & Sons Co. v. Maloy, 267 
U. S. 317, 45 Sup. Ct. 326, 69 L. ed. 627 (1925). This is qualified 
in some slight degree by the decision that a state may exclude inter- 
state trucks from operating over one particular state route in order 
to prevent undue and dangerous congestion of traffic. Bradley v. 
Public Utilities Commission, 289 U. S. 92, 53 Sup. Ct. 577, 77 L. ed. 
1053 (1933). As to the classes of valid exemptions from state regu- 
lations governing common and contract carriers, see (1932) 1 Geo. 
Wasu. L. Rev. 284; note (1932) 1 Geo. Wasu. L. Rev. 394. 

The effect of the federal Motor Carrier Act, 1935, 49 Srar. 543 
(1935), 49 U. S.C. Supp. I § 301 (1935), on state regulations such as 
those considered in this Barnwell Brothers case, supra, has not been 
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passed on by the United States Supreme Court and was not raised 
in the appeal here considered. It has been held by state courts that 
the enactment of the federal Motor Carrier Act, 1935, did not eo 
instanti suspend nor supersede state regulations applicable to inter- 
state motor commerce. Railroad Commission of Texas v. Southwest- 
ern Greyhound Lines, Inc., 92 S. W. (2d) 296 (Texas 1936); Carl 
Lowe v. Stoutamire, Sheriff, 166 So. 310 (Fla. 1936) ; State ex rel. 
R. C. Motor Lines v. Florida Railroad Commission, 166 So. 840 
(Fla. 1936); (1936) 5 Geo. Wasu. L. Rev. 137; see also Barn- 
well Brothers, Inc., v. South Carolina State Highway Department, 
17 Fed. Supp. 803 (E. D. So. Car. 1937). 

The decision of the United States Supreme Court in South Caro- 
lina State Highway Department et al. v. Barnwell Brothers, Inc., 
et al., 5 U. S. Law WEEK 682 (Feb. 1938), does not appear to be 
open to attack. It reaffirms a line of authority too strong and too 
well considered to be open to criticism at this date. At the same time, 
it leaves open the question of the extent of the power of the federal 
government to supersede or suspend state regulations of this char- 
acter, the court rightly refusing to pass on the effect of possible future 
federal regulations in this field, saying: ‘But the present case affords 
no occasion for saying that the bare possession of power by Congress 
to regulate the interstate traffic forces the states to conform to stand- 
ards which Congress might, but has not adopted, or curtails their 
power to take measures to insure the safety and conservation of their 
highways which may be applied to like traffic moving intrastate. Few 
subjects of state regulation are so peculiarly of local concern as is the 
use of state highways. There are few, local regulation of which is so 
inseparable from a substantial effect on interstate commerce. . . . 

“From the beginning it has been recognized that a state can, if it 
sees fit, build and maintain its own highways, canals and railroads 
and that in the absence of Congressional action their regulation is 
peculiarly within its competence, even though interstate commerce is 
materially affected.” (Italics inserted.) 

For an analysis of the Motor Carrier Act, 1935, see DeFelice et al. 
Progress in the Regulation of Motor Carriers by the Interstate Com- 
merce Commission, (1936) 5 Geo. Wasu. L. Rev. 791; George, The 
Federal Motor Carrier Act of 1935, (1936) 21 Cornett L. Quar. 
249. For a treatment of the subject of regulation of motor carriers, 
see Fisher, Regulation of Motor Carriers, (1934) 2 Gro. Wasn. L. 
Rev. 155. For a discussion of state regulation of motor carriers and 
the effect of the Motor Carrier Act, 1935 thereon, see Munsert, Ex- 
tent of State Regulation of Interstate Motor Freight Carriers, (1936) 
14 Cur.-Kent. Rev. 240. G.O. A 


MUNICIPAL CORPORATIONS — COLLEGES AND UNIVERSITIES — 
Power To INcuR INDEBTEDNESS—PoweER To IssuE BoNDS—I MPLIED 
Powers—SpeciaL Funp Doctrine.—The complainant, Alabama 
College, a corporation incorporated for educational purposes by an 
act of the General Assembly of Alabama, and declared to be a body 
politic, and corporate, with power to contract, own, purchase, sell, 
and convey property both real and personal, sought a declaratory 

10 
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judgment against the president of the corporation approving a plan 
of the complainant to borrow money for building a dormitory on 
lands owned by it acquired with funds furnished by the State of Ala- 
bama. Bonds were to be issued secured by a pledge of certain stu- 
dent fees, together with the rentals to be obtained from the dormitory, 
and a mortgage of the land upon which the dormitory was to have 
been erected. The trustees of the complainant, at a regular meeting, 
had unanimously adopted the plan outlined. The Circuit Court up- 
held the right to construct the dormitory and to execute the bonds and 
mortgage. It denied the right to pledge as security any student fees 
or dormitory rentals collected by the corporation. Held, that the 
power to borrow is not incident to municipal or public corporations, 
and if existent, it must be by force of express legislative grant, or at 
least by legislative grant coupled with imposition of duties incapable 
of performance without the borrowing of money. Alabama College 
v. Harman, 175 So. 349 (Ala. 1937). 

By the weight of authority the power to borrow must be either ex- 
press or necessary to carry into effect powers expressly given. Kaw 
Valley Drainage District v. Kansas City, 119 Kan. 368, 239 Pac. 760 
(1925) ; Bohannon v. City of Louisville, 193 Ky. 276, 235 S. W. 750 
(1921); Bradbury v. City of Idaho Falls, 32 Idaho 28, 177 Pac. 388 
(1919) ; Merchants Loan and Trust Co. v. City of Chicago, 264 Il. 
76, 105 N. E. 726 (1914); State v. Hauser, 63 Ind. 155 (1878) ; 
Brown et al. v. City of Newburyport, 209 Mass. 259, 95 N. E. 504 
(1911); Town of Hackettstown v. Swackhamer, 37 N. J. 191 
(1874) ; Nashville v. Ray, 86 U. S. 468, 22 L. ed. 164 (1874). A 
contra view represents a small minority. Morgan v. City of Los An- 
geles, 182 Cal. 301, 187 Pac. 1050 (1920); Williamsport v. Com- 
monwealth, 84 Pa. 489, 24 Am. Rep. 208 (1877); Miles v. City of 
Ashland, 172 Wis. 605, 179 N. W. 779 (1920); State v. City of 
Madison, 7 Wis. 688 (1858). The principal case is to be distin- 
guished from such cases as Fanning v. University of Minnesota, 183 
Minn. 222, 236 N. W. 217 (1931), involving corporations set up as 
part of the state constitution. 

The possibility of implying powers other than those expressly 
granted through a liberal construction of the qualifying phrases 
usually made a part of the rule—‘“coupled with imposition of duties 
incapable of performance” or “necessarily implied”—has in many 
cases been precluded through strict construction together with the 
classification of the power to borrow as an independent and substan- 
tive power rather than a power incident to numerous specific powers. 
Cf. Local Union No. 26, National Brothers of Operative Potters v. 
City of Kokomo, 5 N. E. (2d) 624 (Ind. 1937); Herd v. City of 
Middleboro, 266 Ky. 488, 99 S. W. (2d) 458 (1936). But see Bank 
of Chillicothe v. Chillicothe, 7 Ohio 31, pt. 2, (1836). But Cf. Rheam 
et al. v. Board of Regents of the University of Oklahoma, 161 Okl. 
268, 18 P. (2d) 135 (1933). The cases are impossible to reconcile 
or classify. In cases where a grant of power to “grade streets,” “pur- 
chase property,” “contract and be contracted with, and do all things 
for the benefit of the city,” “purchase realty for public buildings,” 
“construct bridges,” or “construct sewers,” it was held that the power 
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to issue bonds or incur indebtedness had been impliedly granted. 
Desmond v. City of Jefferson, 19 Fed. 438 (W. D. Tex. 1883) ; Heil- 
bron v. City of Cuthbert, 19 Ga. 312, 23 S. E. 206 (1895); City of 
Richmond v. McGirr, 78 Ind. 192 (1882); Mullarky v. Town of 
Cedar Falls, 19 Iowa 21 (1865). The implied power to borrow or 
issue bonds was denied to have been granted where the power to, 
“erect wharves,” “raise money for prosecuting and defending suits,” 
or “own and operate a ferry,’ was given. Gause v. Clarksville, su- 
pra; McClure v. City of Natchez, 139 Miss. 187, 103 So. 813 
(1925); Wells v. Town of Salina, 119 N. Y. 280, 23 N. E. 870 
(1890). Even an express power to borrow money has been held not 
to impliedly grant the power to issue bonds. City of Branhan v. 
German American Bank, 144 U. S. 173, 12 Sup. Ct. 559 (1892). 
Contra; City of Griffin v. Inman, 57 Ga. 370 (1876); Tucker v. 
City of Raleigh, 75 N. C. 267 (1876); Jones v. Board of Education 
of Guilford County, 185 N. C. 303, 117 S. E. 37 (1923) ; Common- 
wealth v. City of Pittsburg, 18 Pa. 66 (1878). 

No opportunity was presented for an application of the Special 
Fund Doctrine inasmuch as the bonds here were to be paid, in part, 
from fees other than those collected as rentals from the dormitory ; 
and furthermore, they were to be secured by a mortgage on property 
already owned by the corporation. Cf. Lobdell v. Chicago, 227 Il. 
218, 81 N. E. 354 (1907) ; Iron Products Inv. Co. v. Picher, 83 F. 
(2d) 443 (C. C. A. 10th, 1936). The Special Fund Doctrine is 
recognized in Alabama, however. Alabama State Bridge Corpora- 
tion v. Smith, 217 Ala. 311, 116 So. 695 (1928); In Re Opinion of 
the Justices, 226 Ala. 570, 148 So. 111 (1933). For extensive cita- 
tion to cases involving the Special Fund Doctrine see (1937) 3 Gro. 
Wash. L. Rev. 122; (1934) 5 Geo. Wasu. L. REv. 268. 


W. H. L. 


PaTENTs — MANDAMUS — INTERFERENCE APPEALS — ELECTION 
Unoer R. S. 4911—R. S. 4912—R. S. 4915.—In a Patent Office in- 
terference involving W, an applicant, and P, a patentee, priority was 
awarded to P by the interference examiner but this was reversed by 
the Board of Appeals. P filed a notice of appeal together with his 
reasons for appeal with the Commissioner of Patents as provided by 
R. S. 4912, as amended by 45 Start. 1476 (1929), 35 U. S. C. §60 
(1934). W, then filed a notice with the Commissioner that he 
elected to have all further proceedings conducted under R. S. 4915, 
as amended by 44 Strat. 1336 (1927) and 45 Star. 1476 (1929), 35 
U. S. C. § 63 (1934), as provided by R. S. 4911, as amended by 44 
Strat. 1336 (1927) and 45 Star. 1476 (1929), 35 U. S. C. § 59a 
(1934). The Commissioner refused to enter an order dismissing the 
appeal of P. _W then filed in the District Court a petition for a writ 
of mandamus to compel the Commissioner to dismiss the appeal of 
P. From a judgment of that court dismissing the petition an appeal 
was taken to the Court of Appeals of the District of Columbia. Held, 
that the writ of mandamus was properly refused by the lower court 
since the Commissioner was merely exercising his discretion and 
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judgment and had adopted a fair interpretation of the law. U.S. ex 
rel. White v. Coe, 36 U. S. P. Q. 171 (App. D. C. 1938). 

W characterized the appeal of P as “alleged” or “attempted” on 
the theory that an appeal had not been taken as yet and therefore the 
mtter was still under the control of the Commissioner. The court 
disposed of this contention on the basis of the decisions reached in 
Jensen v. Lorenz, 92 F. (2d) 992 (App. D. C. 1937), cert. den. 5 
L. W. 284 (U. S. 1937), Note (1938) 6 Gro. Wasu. L. Rev. 231 
and in Bakelite Corporation v. National Aniline and Chemical Co., 
83 F. (2d) 176 (C. C. A. 2d, 1936), which hold that an appeal is 
“taken” when the notice of appeal is filed with the Commissioner. 

The problem arises in this case as to whether the Commissioner 
had the power to dismiss an appeal which has been taken by filing a 
notice as provided by R. S. 4912, as amended. Generally an appeal 
will not be dismissed without leave of appellate court, particularly if 
appellant intends to bring another appeal. U.S. v. Minn. and North- 
western R. R. Co., 18 How. 241, 15 L. ed. 347 (U. S. 1856). Cf. 
Walther v. Vanderveer, 64 F. (2d) 540 (C. C. P. A. 1933), which 
held that applicant could not dismiss his appeal in the Court of Cus- 
tom and Patent Appeals (after transcript had been filed) in order to 
confer jurisdiction on the District Court under R. S. 4915 as 
amended. It is to be noted that Rule XXV of the Court of Customs 
and Patent Appeals merely gives the Commissioner authority to 
“take such further proceedings in the case as may be necessary to 
dispose of the same as though no notice of appeal had ever been given” 
in case the appeal is not perfected. The court therefore decided that, 
since neither the statute nor the rules of the court clearly give the 
Commissioner the power to dismiss an appeal, it is extremely doubt- 
ful that he does have this authority and particularly so when dealing 
wih a patentee rather than an applicant because of the general rule 
that a patentee can not proceed under R. S. 4915, as amended. Mac- 
Gregor v. Chesterfield, 31 F. (2d) 791, 1 U. S. P. Q. 120 (Mich. 
1929) ; Heidbrink v. McKesson, 53 F. (2d) 321, 11 U. S. P. Q. 122 
(C. C. A. 6th, 1931); Farmer v. Schweyer, 58 F. (2d) 1056, 13 
U. S. P. Q. 34 (C. C. P. A. 1932). Preston v. White, 92 F. (2d) 
813, 35 U. S. P. Q. 359 (C. C. P. A. 1937) (same parties in interest 
as principal case). The Commissioner in the instant case followed 
the rule in Bloodhart v. Levernier, 64 F. (2d) 367,17 U.S. P. Q. 
188 (C. C. P. A. 1933) in refusing to dismiss P’s appeal. It has 
also been held recently that the applicant may proceed in equity after 
the appeal in the Court of Customs and Patent Appeals in a situation 
of this kind, where the interference involves a patentee and an appli- 
cant and where the patentee appeals to the Court of Customs and 
Patent Appeals from a decision of the Board of Appeals awarding 
priority to the applicant. Wettlaufer v. Robins, 92 F. (2d) 573, 35 
U. S. P. Q. 254 (C. C. A. 2d, 1937), Note (1938) 6 Geo. Wash. L. 
Rev. 229. 

It is well settled that the writ of mandamus may be used only to 
command the performance of a purely ministerial act and may not 
be used to control the performance of the act where discretion or 
judgment is involved. Furthermore it may only be used when there 
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is no other adequate remedy. The duty to act must be clearly estab- 
lished and the mode of performance clearly defined in order to justify 
the issuance of the writ. The following decisions are exemplary of 
these general rules regarding mandamus: U. S. ex rel. Dunlap v. 
Black, 128 U. S. 40, 9 Sup. Ct. 12, 32 L. ed. 354 (1888); Reeside v. 
Walker, 11 How. 271, 13 L. ed. 693 (U. S. 1850); U. S. ex rel. In- 
ternational Contracting Co. v. Lamont, 155 U. S. 303, 15 Sup. Ct. 97, 
39 L. ed. 160 (1894) ; Calf Leather Tanner's Assn. v. Morgenthau, 
80 F. (2d) 536, (App. D. C. 1935). Work v. U. S. ex rel. Rives, 
267 U. S. 175, 45 Sup. Ct. 252, 69 L. ed. 561 (1925); U.S. ex rel. 
Hall v. Payne, 254 U. S. 343, 41 Sup. Ct. 131, 65 L. ed. 295 (1920) ; 
U. S. ex rel. McLennan v. Wilbur, 283 U. S. 414, 51 Sup. Ct. 502, 
75 L. ed. 1148 (1930); Wilbur v. U. S. ex rel. Kadrie, 281 U. S. 
206, 50 Sup. Ct. 320, 74 L. ed. 809 (1930); U. S. ex rel. Frey v. 
Robertson, 63 F. (2d) 457 (App. D. C. 1933). For a comprehen- 
sive discussion of the use of mandamus proceedings against the Com- 
missioner of patents see Levy, Mandamus in Patent Office Proceed- 
ings, 18 J. P. O. S. 307, 439 and 546 (1936). Since the Commis- 
sioner did not act in an arbitrary or capricious manner in that he 
adopted a rule approved in the Courts including the 6th Circuit 
Court of Appeals it is obvious that his decision could not be reviewed 
by mandamus. Furthermore, according to the Wettlaufer case, su- 
pra, there is another adequate remedy open to petitioner if the Court 
of Customs and Patent Appeals should hold that the patentee is en- 
titled to an award of priority, thus reversing the decision of the 
Board of Appeals. 

The principal case is interesting in that it accepts the decisions 
holding the patentee may not proceed under R. S. 4915, as amended, 
and also the decision in Jensen v. Lorenz, supra, holding that an ap- 
peal is “taken” when the notice of appeal and reasons therefor are 
filed in the patent office. The decision in the instant case really can 
be supported on the basic principles applying to mandamus proceed- 
ings, however, and therefore it is difficult to ascertain how much 
weight may be given to the Court’s acceptance of these other de- 
cisions. J. E. A. 


PATENTS — Process PATENT—CONTRIBUTORY INFRINGEMENT.— 
Plaintiff and defendant were competing manufacturers of bituminous 
emulsion, an unpatented stable article of commerce. Plaintiff was 
owner of a patent on the process of using this emulsion in the treat- 
ment of newly-laid concrete roads to retard evaporation during curing 
of the concrete. The plaintiff did not practice this process or grant 
written licenses to road builders, but sought to obtain its profits by 
the sale of the emulsion to road builders. Anyone purchasing the 
bituminous material for that purpose from the plaintiff was entitled 
to practice the invention by implied license. The defendant know- 
ingly sold bituminous emulsion to road builders, intending that it 
should be used in infringing the plaintiff's patent. Held, that the 
patent does not confer upon the owner the right to be free from com- 
petition in supplying unpatented material to be used in the process. 
The monopoly granted by the patent cannot be extended by any de- 
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vice to cover the unpatented material used in practicing the invention 

whether the patent be for a machine, a product, or a process. Leitch 

Manufacturing Company, Inc., v. The Barber Company, Inc., 58 Sup. 

Ct. 288 (U.S. 1938). 

A discussion of this case and its relation to the law of contributory 

infringement will be found at (1938) 6 Geo. Wasu. L. Rev. 357. 
W. E. R., 
es ® 


Patents R. S. 4915—INJUNCTION—PAYMENT OF FINAL FEE.— 
In an interference proceeding in the United States Patent Office be- 
tween A and B, the Board of Appeals awarded priority to A, de- 
fendant’s assignor. Plaintiff, assignee of B, filed a bill in equity pur- 
suant to R. S. 4915, as amended by 44 Stat. 1336, chap. 273 § 11 
(March 2, 1927) and 45 Stat. 1476, chap. 488 § 2b (March 2, 1929) 
and moved for a preliminary injunction enjoining defendant “from 
proceeding further with the prosecution toward allowance of the 

. . application of A, from paying the final government fee, and 
from receiving a patent upon said application. . . .” Held, that 
preliminary injunction be denied and plaintiff's motion dismissed on 
the ground that plaintiff is seeking to accomplish indirectly what it 
can not accomplish directly for the court is without jurisdiction to 
restrain the Commissioner of Patents from issuing a patent on A’s 
application and restraining the defendant from paying the final fee is 
in effect restraining the Commissioner from issuing a patent. U. S. 
Gypsum Co. v. Masonite Corp., 36 U. S. P. Q. 22 (Del. Dec. 7, 
1937). 

The principal case is representative of the unsuccessful attempts 
which have been made to prevent the issuance of a patent to the in- 
terferant winning before the Patent Office tribunals, or before the 
court having jurisdiction of appeals therefrom, until the termination 
of an R. S. 4915 suit instigated by the losing party. That the court 
in the principal case had no jurisdiction to enjoin the Commissioner 
of Patents is clear. Butterworth v. Hill, 114 U. S. 128, 5 Sup. Ct. 
796, 29 L. ed. 119 (1885) ; Illingworth v. Atha, 42 Fed. 141 (C. C. 
N. J. 1890). 

In the Patent Office it was early ruled that the issuance of a patent 
to the winning party would not be withheld pending termination of 
the losing party’s R. S. 4915 suit. Ex Parte Sargent, 1877 C. D. 
125, 12 O. G. 475. The grounds for this refusal were (1) the Com- 
missioner has no power or discretion, except in case of fraud, to 
withhold the issuance of a patent to the winning party when a de- 
cision is rendered whereby he is adjudged entitled to a patent; (2) a 
bill in equity under R. S. 4915 does not operate as a supersedeas of 
the judgment of either the Patent Office tribunals or the court having 
jurisdiction of appeals therefrom, but it is a de novo proceeding; (3) 
there is no equitable reason why the patent should be withheld, or at 
least the balance of equities are in favor of the winning applicant. See 
Ex Parte Sargent, supra, and cases cited infra. These grounds have 
been steadfastly adhered to in the Patent Office and motions or peti- 
tions addressed to the Commissioner to withhold the issuance of a 
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patent to the winning party have been uniformly denied. Wells v. 
Boyle, 1888 C. D. 36, 43 O. G. 753; Dunbar v. Schellenger, 1907 
C. D. 162, 128 O. G. 2087; McIntyre v. Perry, 1911 C. D. 92, 169 
O. G. 943; McKenzie v. Garrett, 1915 C. D. 2, 212 O. G. 1357; 
Fisher v. Pater, 1928 C. D. 13, 368 O. G. 493. 

The courts have similarly refused to delay the issuance of a patent 
to the winning party by an injunction for the duration of the losing 
party’s suit under R. S. 4915. The losing party has unsuccessfully 
attempted to restrain, pendente lite, the receipt of a patent by the 
winning party, Whipple v. Miner, 15 Fed. 117 (C. C. Mass. 1883) ; 
the issuance of a patent by the Commissioner or receipt thereof by the 
winning party, Jllingworth v. Atha, supra; payment of the final fee 
by the winning party, Richards v. Meissner, 158 Fed. 109 (C. C. 
W. D. Mo. 1906) and 162 Fed. 485 (C. C. W. D. Mo. 1908). It is 
to be observed that the losing party in the principal case asked for 
the same relief as was refused in Richards v. Meissner, supra. The 
District Court for the District of Columbia, on the authority of J/ling- 
worth v. Atha, supra, has likewise refused to restrain the Commis- 
sioner from issuing a patent under somewhat analogous circum- 
stances. Stimson v. Coe,2 S.C. D.C. (N. S.) 38 and the Court of 
Customs and Patent Appeals has refused to stay proceedings before 
it until the termination of an R. S. 4915 suit. Nelson v. Berry, 59 
F. (2d) 351 (C. C. P. A. 1932). 

There is one situation, however, in which the issuance of a patent 
to the winning party may be withheld pending the termination of a 
suit under R. S. 4915. This is the situation where the losing party 
takes an appeal to the Court of Customs and Patent Appeals and 
the winning party proceeding in accordance with R. S. 4911, 44 
Stat. 1336, chap. 273, § 8 (March 2, 1927), as amended by 45 Star. 
1476, chap. 488, § 2 (March 2, 1929) elects to proceed under R. S. 
4915 and has the appeal dismissed. It is expressly provided under 
these circumstances that the issuance of a patent to the winning 
party shall be withheld. This may be considered a statutory excep- 
tion to the general rule developed by the aforementioned cases. That 
this exception has no application in the principal case is clear. 

While the court in the principal case cited no cases in support of 
its decision, but instead relied more upon the fact that it was acting 
within its discretionary power relating to the issuance of preliminary 
injunctions, it is submitted that the result reached conforms with the 
established authorities. E. J. D. 


TRADE- MARKS—GEOGRAPHICAL TERMS—SECONDARY MEANING— 
ALTERNATIVE MEANING.—On appeal from a refusal of the Examiner 
of Trade-Marks to register the term “Shoreham Club” for whiskey, 
“club” being disclaimed as descriptive, it was held that “Shoreham” 
was a geographical term and as such was not registrable as a tech- 
nical trade-mark under the provisions of the Trade-Mark Registra- 
tion Act of February 20, 1905 (as amended), 15 U. S. C. A. sec. 81 
et seq., 35 U. S. P. Q. 35 (Comm. of Pats. Sept. 8, 1937). 

Pertinent parts of the statute, supra, are as follows: “No mark 
which consists merely in the name of an individual . . . or merely 
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a geographical name or term shall be registered under the terms of 
this Act,” Sec. 5b of statute, supra. 

It is a well established rule that words not appropriable as trade- 
marks at common law are not registrable as technical marks under 
the Act, supra, American Steel Foundries v. Robertson, 269 U. S. 
372, 46 Sup. Ct. 160, 70 L. ed. 317 (1926) ; In re General Petroleum 
Corp., 49 F. (2nd) 966,9 U. S. P. Q. 511 (C. C. P. A. 1931); In 
re Bonide Chemical Corp., 46 F. (2d) 705, 8 U. S. P. Q. 297 (C. C. 
P. A. 1931). It is also well settled at common law that geographical 
terms or words merely descriptive of the place where an article is 
manufactured are incapable of exclusive appropriation as technical 
trade-marks, Canal Co. v. Clark, 13 Wall. 311, 20 L. ed. 581 (U. S. 
1871) ; Columbia Mill Co. v. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151, 
37 L. ed. 1144 (1873); Elgin National Watch Co. v. Illinois Watch 
Case Co., 179 U. S. 665, 21 Sup. Ct. 270, 45 L. ed. 365 (1900). If, 
however, such a generic or geographical term has acquired a well 
defined secondary meaning, such meaning will be given protection by 
the courts against unfair competition, Elgin National Watch Co. v. 
Illinois Watch Case Co., supra. The same protection is afforded 
mere personal names that have acquired a secondary meaning, but 
are not registrable as technical marks. Thaddeus Davids Co. v. Da- 
vids Mfg. Co., 233 U. S. 461, 34 Sup. Ct. 648, 58 L. ed. 1046 (1914) ; 
Howe Scale Co. v. Wyckoff, Seamans, and Benedict, 198 U. S. 118, 
25 Sup. Ct. 609, 49 L. ed. 972 (1905). 

An examination of prior decisions in point discloses the fact that 
the word “merely” in Section 5b of the Statute, supra, has had an 
extremely important place in the rendition of these decisions, Ameri- 
can Steel Foundries v. Robertson, supra; Beckwith v. Commissioner 
of Patents, 252 U.S. 538, 40 Sup. Ct. 414, 64 L. ed. 705 (1920) ; In 
re Plymouth Motor Corp., 46 F. (2d) 211,8 U.S. P. Q, 14 (C,C. 
P. A. 1931). In Beckwith v. Commissioner of Patents, supra, the 
word “merely” was held to mean “only,” “solely” ; where used before 
the word “descriptive” in the Statute, supra, “merely” has been held 
to mean “only descriptive or nothing more than descriptive,” Her- 
cules Powder Co. v. Newton, 266 Fed. 169, 172 (C. C. A. 2d, 1920). 
Referring to the word in In re Plymouth Motor Corp., supra, the 
court said, “By using the adverb ‘merely’ in the statute Congress in- 
tended and did follow the common law principle that there are cir- 
cumstances under which a geographical name or term may have come 
to have a meaning other than merely geographical, and where such 
is true, the words so recognized or recognizable at common law should 
not be excluded from registration,” thereafter holding that the word 
“Plymouth,” in conjunction with a picture of a sailing vessel was not 
“merely” geographical. As this case involved a composite mark, 
there was some doubt as to the scope of the decision. This was 
eradicated in Ex parte California Perfume Co., 50 F. (2d) 885, 12 
U. S. P. Q. 490 (C. C. P. A. 1932), in which the court declared the 
term “Avon” merely geographical, saying, of the Plymouth case, su- 
pra, “We held there that the term ‘merely’ as used in the statute must 
be given its ordinary meaning and that when a term acquired a 
secondary meaning it is not ‘merely geographical or solely geographi- 
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cal or only geographical.” The California Perfume case, supra, seems 
to be the liberalistic zenith in so far as geographical terms as techni- 
cal trade-marks are concerned. Around it are clustered various de- 
cisions, some old, some comparatively recent, which augment its 
thesis that geographical terms with recognized alternative meanings 
are registrable as technical trade-marks: “Old South,” for brew, 
was held not geographical but rather stood for an historical period 
of our country, Southeastern Brewing Co. v. Blackwell, 25 U. S. 
P. Q. 281 (E. D. S. C. 1935); “Gibraltar,” for belts, connotes 
strength to the public rather than a place of manufacture, Jn re Jewell 
Belting Co., 110 O. G. 309, 1904 C. D. 150 (1904); “Everest,” for 
watches, does not lead one to believe the watches to be made on a 
mountain, Ex parte Fils de R. Picard et Cie, 9 U. S. P. Q. 205 
(Comm. of Pats. 1931); “Vigo” is geographical as having no other 
authorized meaning, Ex parte Kirkman and Son, 9 U. S. P. Q. 443 
(Comm. of Pats. 1931). Also, in accordance with the “Hudson 
600” practice of the Patent Office, geographical terms in combina- 
tion with some arbitrary word have been held registrable under the 
statute, supra, Ex parte Hudson, 113 Ms. D. 468 (1914); cf. Ham- 
ilton Brown Shoe Co. v. Wolfe Bros., 240 U. S. 251, 36 Sup. Ct. 
269, 60 L. ed. 629 (1915). More recent, and to the same effect as 
Ex parte Hudson, supra, are Ex parte Semet-Solvay Co., 1 U. S. 
P. Q. 242 (Comm. of Pats. 1929), Ex parte Bucyrus-Erie Co., 5 
U. S. P. Q. 18 (Comm. of Pats. 1930) and Ex parte Freedom Ou 
Works, 21 U. S. P. Q. 350 (Comm. of Pats. 1934). 

By their express reversal of the holding in Jn re Plymouth Motor 
Corp., supra, the Court of Customs and Patent appeals, in In re Ap- 
plication of Canada Dry Ginger Ale. Inc., 32 U.S. P. Q. 49 (C. C. 
P. A. 1935) established what is the law today, viz., that a geographi- 
cal term is not registrable as a trade-mark under the statute, supra, 
despite any alternative or secondary meaning that it may possess. 
Following this decision came Ex parte Hettrick, 32 U. S. P. Q. 164 
(Comm. of Pats. 1937) holding that in regard to geographical terms 
the statute leaves “no room for exceptions.” By virtue of Champion 
Spark Plug Co. v. Globe-Union Mfg. Co., 87 F. (2d) 970 (C. C. 
P. A. 1937) “a geographical name signifies a nation, state, county, 
city, municipality, river, lake, or the like” (Italics supplied). The 
genesis of these decisions seems to be Elgin National Watch Co. v. 
Illinois Watch Case Co., supra, and Barber-Coleman Co. v. Over- 
head Door Corp., 65 F. (2d) 147 (C. C. P. A. 1913), the latter case 
holding that a secondary meaning did not make registrable “Over- 
Head” which was otherwise “merely” descriptive as applied to garage 
doors. 

The last nail was apparently clinched in Chippewa Springs Corp. 
v. J. Leinenkugel Brewing Co., 33 U.S. P. Q. 556 (Comm. of Pats. 
1937) in which it was held that association with other matter never 
renders geographical terms registerable under the statute, supra, un- 
less disclaimed. See also Quaker City Flour Mills v. Quaker Oats 
Co., 43 App. D. C. 260, 1915 C. D. 113 (1915). Termination of 
“Hudson 600” practice, supra, seems to follow as a result of the 
Chippewa Springs Corp. decision, supra. 
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It is submitted that present practice is too strict. The shift from 
emphasizing “merely” as modfying “geographical” to that of placing 
emphasis on the phrase “consists merely” is a too tenuous line of 
reasoning, leading to a perhaps absurd result: T. B., as a Maryland 
town “consists merely” of a geographical term; but it is submitted 
that “TB” could be registered under the statute, supra, as a trade- 
mark, as the letters are joined together and there are no periods. 
Therefore it does not “consist merely” of a geographical term. A 
bill now pending in Congress (LANHAM BILL, H. R. 9041) proposes 
to extend registrability to descriptive or geographical marks which 
have become distinctive. The passing of this bill, it is believed would 
remedy an unfortunate situation and would put into practice the 
statement in Hercules Powder Co. v. Newton, supra, that “there is 
much to be said in favor of a registration law which would give legal 
and governmental sanction to any mark which it could be said the 
public had accepted.” W. R. P., Jr. 
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THE INFLUENCE OF THE AMERICAN Bar ASSOCIATION ON PUBLIC 
OPINION AND LEGISLATION. By M. Louise Rutherford. Foun- 
dation Press, Inc. (1937). 393 pp. $2.00. 


This volume is a welcome addition to the meagre literature in book 
form relating to the activities of the American bar and bar associa- 
tions. Among the existing contributions in this field may be men- 
tioned those by Mr. Bradway! and Mr. Warren.? Heretofore, if one 
was in need of information concerning the American Bar Associa- 
tion it was necessary to make an extended search of the sixty volumes 
of its reports, its journal and various other legal periodicals. To a 
considerable extent Mrs. Rutherford’s book has eliminated this in- 
convenience. 

None can read Mr. Warren’s History of the American Bar, with- 
out appreciating in some measure the dominant part which lawyers 
and the bar have played in the rise, and development of American 
institutions. Traditionally every lawyer is an officer of the court. 
As such his first duty is to the law and the public interest. As a re- 
sult of this fact a century ago, lawyers and clergymen shared the most 
important role in the leadership for social development. More re- 
cently the prestige of lawyers has considerably diminished.* 

At some time during the closing decades of the last century this 
leadership was given up by lawyers to the businessman and to other 
social groups. This was due (1) to the influence of Jacksonian 
Democracy, (2) low standards of admission to practice, (3) the be- 
lief then current that anyone had a right to practice law, and (4) the 
rise of big business. Parallel with this movement, the conception 
grew that the lawyer existed not to counsel but to serve his client. 
His technical knowledge became so much stock in trade to be sold to 
the highest bidder and the traditionally small law office or partner- 
ship was in part supplanted by the large law firm which was an ad- 
junct of the industrial promoter. 

In the field of legal education many important changes have taken 
place since the closing decades of the last century. In the 1870's no 


1 Bar AND Pusiic RELations. Bobbs-Merrill Co. (Indianapolis, 1934). 

2 History oF THE AMERICAN Bar. Little, Brown, and Co. (Boston, 1911). 

3 See, Bryce, AMERICAN COMMONWEALTH (3d ed., 1895) v. 2, p. 626. In 
1922, Dean Pound gave this description of leadership in the American Bar: 
“Today leadership seems to have passed to the client-caretaker. The office of a 
leader of the bar is a huge business organization. Its function is to advise, 
to organize, to reorganize, and direct business enterprise, to point out dangers 
and mark safe channels and chart reefs for the business adventurer, and in our 
older communities to act, as one might say, as a steward for the absentee own- 
ers of our industries. The actual administration of justice in courts interests 
him only as it discloses reefs or bars or currents to be avoided by the pilot of 
business men. Thus the leaders of the bar in the cities are coming to be di- 
vorced not only from the administration of criminal justice, but from the whole 
work of the courts, and the most effective check upon judicial administration 
of justice is ceasing to be operative.” CrimMINAL JUSTICE IN THE AMERICAN 
City (1922) p. 45. 
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State required the completion of a secondary school course or any 
collegiate training as a prerequisite to the study of law. Indeed, as 
late as 1890 but five States demanded proof of even rudimentary 
education. One year’s study of law was sufficient for admission to 
practice in most jurisdictions. In 1869, six’ jurisdictions required 
three years study and by 1890 but three more were added to this 
number. The curriculum in most of the law schools was two years 
in length; many required merely one year’s study. Harvard in- 
creased its course to three years in 1876, with Pennsylvania and Co- 
lumbia following in 1888. 

The textbooks for the most part were reprints of English com- 
pendia with notes to American cases. They were empirical in char- 
acter and it was thought that the law could be learned by rule of 
thumb. The case-method which had been introduced by Professor 
Langdell at Harvard in 1871 was unknown elsewhere and still in its 
experimental stage. Jurisprudence and juridical thought in the 
English-speaking world as a whole was barren. 

This in brief was the situation when the A.B.A. was organized 
at Saratoga, New York, in 1878. The founders of the association 
saw the need for a national bar organization. In the constitution 
which was adopted they provided that the purpose of the association 
should be, “to advance the science of jurisprudence, promote the ad- 
ministration of justice and the uniformity of legislation and of ju- 
dicial decision throughout the Union, uphold the honor of the pro- 
fession of the law, and encourage cordial intercourse among members 
of the American Bar.” This continued to be its object until 1936 
when broadened so as, “to correlate the activities of the bar organiza- 
tions of the respective States on a representative basis in the interest 
of the legal profession and the public throughout the United States.” 
This latter purpose is an attempt to make the Association truly rep- 
resentative of the profession. How successful the A.B.A. has been 
in fulfilling these manifold purposes and what contributions, if any, 
it has made to law and public administration is the purpose of Mrs. 
Rutherford’s book. As to the success of the adoption of the inte- 
grated bar program, the author thinks it is too early to attempt an 
evaluation. 

Mrs. Rutherford indicates that one of the first achievements of the 
A.B.A. was in the field of legal education.® It encouraged the study 
of law in law schools rather than in the law office, adopted a policy for 
the improvement of the standards of law schools by broadening their 
curriculums, lengthening the course of study, introducing examina- 
tions as well as encouraging prelegal study. This activity culminated 
in the adoption of the program of minimum requirements (two years 
collegiate study and three years full-time law study) by the Section 
of Legal Education of the A.B.A. in 1921. The untiring efforts of 
the Association in having these requirements met in the various 
States have been most successful so that by 1937 thirty-five jurisdic- 
tions had adopted them.® Progress was slow. The efforts of the 


4 See, p. 41. 
5 See, pp. 42, 49-52. 
6 See, (1937) 11 So. Cauir. L. Rev. 91. 
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A.B.A. in raising the standards of legal education have extended 
over nearly half a century. Constitutional provisions, politics, and 
an innate fear that this movement was undemocratic, all stood in the 
way of change. The lawyer’s obligations and responsibilities to so- 
ciety and to the public were forgotten. 


A second contribution of the A.B.A. is in the field of judicial ad- 
ministration. This subject treated in Chapter 6, comprises nearly 
one-third of this volume. The author claims that the A.B.A. was 
chiefly responsible for defeating the movement of judicial recall which 
swept the country in 1912 and for the defeat more recently of numer- 
ous bills which would have curtailed the powers of federal courts. 
She contends too, that it did much in securing the passage of the Act 
establishing the Circuit Court of Appeals, in limiting appeals to the 
United States Supreme Court in criminal matters, in establishing the 
United States Board of Tax Appeals, in securing changes in equity 
rules, and obtaining passage of the Judges Bill which confined the 
jurisdiction and relieved the congestion of cases in the United States 
Supreme Court. As early as 1890 it took steps to secure a reorgani- 
zation of the judiciary. The leadership in the Association for this 
cause of such men as Dean Pound and the late Elihu Root was note- 
worthy. 

Unfortunately, however, the views and leadership of men of this 
caliber frequently have not prevailed. From a social point of view 
lawyers have long been regarded as conservative. This is attributable 
to their background and habits of thinking: (a) a training in the 
case-system of law whereby they look to the past for authority and, 
(b) our system of government which requires that much of our legis- 
lation be squared with a written constitution. As a result the Asso- 
ciation has often been regarded as reflecting a conservative viewpoint, 
and indeed, in some instances its general policies have been influenced 
by the self-interests of influential individuals or groups.? 

Mrs. Rutherford’s book represents a careful and detailed chronicle 
of the written record of the A.B.A. including its origin, object, and 
relationship with other associations, Sections, Committees, and Sub- 
committees. In her effort to present merely an aggregate of facts she 
has avoided the treatment of social and economic questions. As a 
result it is difficult to appreciate the social, political and legal implica- 


7In 1909, because of the disproportionate number of appeals then allowed, 
the Committee on Judicial Reform recommended legislation curtailing appeals 
to the United States Supreme Court from the Court of Appeals of the District 
of Columbia. Members of the District of Columbia bar wished to preserve the 
system under which they were trained. As a result the Association was pre- 
vailed upon to reject the committee’s recommendation. See 34 Am. Bar Ass’n 
Rep. 491; ibid. 14-22 (1909). “Lawyers are essentially conservative. They do 
not take kindly to change. . . . The lawyers who have authority as leaders of 
opinion are men, as a rule, who have succeeded in their profession, and men 
naturally tend to be satisfied with the condition under which they are succeed- 
ing... . The measures which the committees of the Association have advocated 
have got a little farther each year, and they will ultimately arrive, but at every 
stage they have been blocked by opposition from lawyers. This has always 
come from lawyers who had succeeded and were content with things as they 
were. . . .” See, Root, Elihu, Layman’s Criticism of the Lawyer (1914) 39 
Am. Bar Assn. Rots. 386, 390-91. 
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tions of the material presented; in this respect the reader is hardly 

placed even in a position to draw his own conclusions. The volume 

will be of considerable use as a reference work. In this respect it is 

a substantial contribution to the literature relating to the activities of 

bar associations and the influence of social groups on public opinion 

and legislation. Harry C, SHRIVER. 
Washington, D. C. 





